General Counsel 



UNITED STATES 
8« POSTAL SERVICE 



March 6, 2012 



Jason Smathers 
MuckRock News 
DEPT MR 1013 
P.O. Box 55819 
Boston, MA 02205-5819 



RE: FOIA Case No. 2012-FPRO-00390 
Dear Mr. Smathers: 

This responds to your Freedom of Information Act (FOIA) request dated January 14, 2012 in which you 
seek the following records that relate to the Fair Political Practices Commission FOIA requests about a 
campaign mailing sent during a 2008 local recall campaign: 

AN records concerning the processing of the FOIA request mentioned in the news article 
[California political watchdog agency sues U.S. Postal Service" authored by Torey Van 
Ootj. Please include all administrative records created in processing the request all 
records created due to appeal, the initial request and all communicate between the USPS 
and the requester concerning the request. 

Thank you for your patience while we processed your FOIA request. By this letter we are giving you the 
following responsive records released in full: April 28, 2010 FOIA request, July 7, 2010 subpoena 

9m V n^ H ° \T al aPd the P ° Stal Service res P° nse ,etters dated M ^ch 15, 2010, May 21 
2010, May 25, 2010, November 2, 2010, and January 10, 2011. 

Generally, the FOIA requires government agencies to disclose reasonably described "records" within their 
Kf^f u n Un I eSS 6 records fa " within °ne or more of several exemptions. 5 U.S C § 552(a)(3) (b)(1)- 
§L£ f/SSfp d6term Jrno n at Ce o ain information contained in the requested emails and three Postal 
Service PS) Forms 3602, Postal Service Statement of Mailing/3607 Weighing and Dispatch Certificate is 
exempt from disclosure pursuant to FOIA Exemptions 3, 4, and 5 as discussed below. uemTlcate ' 15 

Exemption 3 applies to information that is exempt from disclosure under another federal statute The 
USPS is an independent establishment of the executive branch" of the government, created by the 
^^ 9 T atl ° n A Ct ' (PRA) ' 39 U S C - §§ 101 ' Stseg- and dir ected to conduct its operation in 
fh FoS ^ 39 S S C U s ain^m ^S? \ h 9enera " y SUbject t0 the requirements imposed by 

hfn^ic V - § 1 ( )( V' subsectlon (°)( 2 ) of action 410 provides, however, that subsection 
(b)(1) does not require the d.sclosure of "information of a commercial nature, including trade secrets 
whe her or not obtained from a person outside the Postal Service, which under good business practice 

S thp « M d,SC, ? Sed o If C ?°" 410(C)(2) ° perates ind ependently and as an exemplngSe 
within the scope of Exemption 3(B) of the FOIA. ^cuuie 

We consider the full disclosure of postage statements to be contrary to good business practice- therefore 
wJh! m' S considered commercially sensitive, proprietary business information that the Postal' 
Service does not disclose to the public and is protected by the FOIA Exemption 3 and U S C § 410(c)(2) 



Additionally, certain information in the postage statements is exempt from disclosure under Exemption 4 
Exemption 4 permits agencies to withhold "trade secrets and commercial or financial information obtained 
from a person that is privileged or confidential." 5 U.S.C. § 552(b)(4). The information is provided to the 
Postal Service by a party outside the Postal Service, such Information contained on postage statements 
consists of confidential information provided to the Postal Service by business customers who would 
customarily not be released to the public by the person from whom it was obtained. 

As information, postage statements are not intended to show total circulation numbers. Rather postage 
statements are used to compute postage, and they only show the number of pieces or copies at the 
appropriate rate that are mailed at a post office on a particular date. The information contained on 
postage statements consists primarily of the number of pieces mailed, the weight of the mail pieces and 
the applicable postage. 

Many customers object to the release of their postage statements because they do not want their 
competitors to have access to the information contained on the statements. The information contained in 
a postage statement, including the number of pieces mailed, the rate of postage applicable to the 
mailings, and the amount of postage required for the mailings would be considered the business interests 
of the mailer. Therefore, we conclude that Exemption 4 provides a secondary ground to withhold the 
requested information. 

Exemption 5 permits withholding inter-agency or intra-agency letters or memorandums that would not be 
available by law to a party other than an agency in litigation with the U.S. Postal Service. The purpose of 
this exemption is to encourage open, frank discussion on matters of policy between agency personnel- to 
protect against premature disclosure of proposed policies before they are finally adopted and to protect 
against public confusion that might result from disclosure of reasons and rationales that were not in fact 
ultimately the grounds for an agency's action. The emails contain opinions, analysis advice and 
recommendations to be used in the decision making process. Also, withheld under Exemption 5 is 
information that is prepared by agency attorneys that contain confidential communications encompassinq 
opinions given by an attorney, and communications between attorneys that reflect client-supplied 
information. ^ 

You have the right to appeal this response to your request by writing to the General Counsel U S Postal 
Service, Washington, DC 20260, within 30 days of the date of this letter. The letter of appeal should 
include statements concerning this response, and the reasons why it is believed to be erroneous and the 
relief sought, along with copies of the original request, this letter, and any other related correspondence 

Sincerely, 

Robin L. Sindorf 
cc: Ms. Chavannes-Battle 
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Matter Name: 

Matter Type: 
Date Opened: 
Date Closed: 

Description: 



FAIR POLITICAL PRACTICES COMMISSION FOIA 
REQUEST 

Advice 

3/9/2010 

4/14/2010 



LM#: SF201016800 

Status: Closed 
Stage: N/A 



California Commission requests (1) a copy of Form 1093 for PO Box 1882 in 
Manhattan Beach; and (2) information regarding Permit No. 2058, including postage 
statements. Client requests guidance on what/whether to release. 



Contacts: Role/ Entity 

Assigned Attorney (Primary) 

PATEL, PARIN N. - ATTORNEY - PACIFIC AREA LAW OFFICE 
Client 

WASHINGTON, DEBORAH K : 5UPV BUSINESS MAIL ENTRY - LOS ANGELES, CA 



Calendar of 
Events: 



Date Event Notes 

4/14/2010 Disposition - Advised the client that, according to AS-353, we can 

Response only disclose the name and address of the permit 
Written holder and cannot release postage statements. 



Facility: LOS ANGELES - P&D CENTER - 7001 S CENTRAL AVE 

Client Dist.: PACIFIC AREA - LOS ANGELES PC - LOS ANGELES DISTRICT 

HQ\Area: PACIFIC AREA 

Office: LONG BEACH LAW OFFICE 



Categories: Category 

Information 



Subcat. (Claim Type) 

FOIA Advice 



https ://Iawdept.usps.gov/LawManager.Net/mattersummary .asp?nMatterKey=47 1016 7/21/2010 



UNITED STATES 
POSTAL SERVICE' 



March 15, 2010 

Fair Political Practices Commission 
Attn: Tino Salinas - Investigator 
428 J. Stret Suite 620 
Sacramento CA 95814-2329 

RE: Request Letter for Postal Records 
Mr. Salinas: 

You have requested the name and address of the business and/or individual(s) assigned to Permit 
No. 2058, Los Angeles. CA; as well as any and all postage statement information (PS Form 3602-R1) 
in connection with the sample mail pieces that you provided. According to postal regulations AS-353 
Section 4-4,3, I can only provide the name and address of the permit holder of which you are 
already aware. The permit holders name and address are as follows: 

Committee Against Measure BB 
P.O. Box 1882 

Manhattan Beach CA 90267-1882. 

Privacy Act Regulations prevent us from providing postage statement information which includes 
financial data from the customers permit account. You may appeal this decision by contactinq the 
general counsel at this address below: 

GENERAL COUNSEL 

US POSTAL SERVICE 

475 L' ENFANT PLZ SW RM 6004 

WASHINGTON DC 20260 



You also requested information regarding Form 1093 for the customers Post Office Box. This request 
must be made through the Freedom of Information Act. I have attached a form for your convenience 
Complete the form and mail to: 



US Postal Servide 
475 L'Enfant Plaza SW 
Washington, DC 20260-1100 




)ebbie K. Washington 
Supervisor, Business Mail Entry 




700 ! S Central Ave RM 210 
LosANGclESCA 90052'9998 
323 586-3638 
Fax 323 586-3702 
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Small, Wylene E - Washington, DC 



From: Washington, Debbie K - Ingiewood, CA 

Sent: Friday, February 17, 2012 9:23 PM 

To: Small, Wylene E - Washington, DC 

Cc: Ashman, Kristi J - Long Beach, CA; Enriquez, Rodger - Los Angeles, CA 

Subject: FW: Fair Political Practices Commission 
Attachments: Fair Political Practices -FOIA.pdf 



This letter is dated March 15, 2010 not April 14, 2010 



From: Patel, Parin N - Long Beach, CA 
Sent: Tuesday, April 20, 2010 10:37 AM 
To: Washington, Debbie K - Ingiewood, CA 
Subject: FW: Fair Political Practices Commission 
Importance: High 



Debbie, I got a call from someone at the FPPC regarding their FOIA request. Can you please send me a copy of 
the letter that you ultimately sent to them regarding their request? 



Parin 



From: Patel, Parin N - Long Beach, CA 
Sent: Thursday, March 11, 2010 5:27 PM 
To: Washington, Debbie K - Ingiewood, CA 
Subject: RE: Fair Political Practices Commission 




name and address of the permit holder accordinq to Section 4-4.3. 

(b)(5) 



They can appeal the denial of their request to Headquarters. When issuing the denial, please advise them of their 
appeal rights as set forth in Section 4-7 (p. 42 of the Handbook). 

Parin Patel 
Attorney 

Pacific Area Law Deptartment 
300 Long Beach Blvd., Room 240 
Long Beach, CA 90802-2496 
562-628-1340 
562-628-1369 (fax) 



From: Rowe, Geraldine O - Long Beach, CA 
Sent: Tuesday, March 09, 2010 3:32 PM 
To: Washington, Debbie K - Ingiewood, CA 
Cc: Patel, Parin N - Long Beach, CA 
Subject: RE: Fair Political Practices Commission 

By copy of this email, I am assigning Attorney Parin Patel to review the request from the Commission and advise 
you as to what information you may release. Thanks, G 



2/21/2012 
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Geraldine O. Rowe 

Deputy Managing Counsel 

Pacific Area - Long Beach Law Office 

300 Long Beach Blvd., Room 240 

Long Beach, CA 90802-2496 

562-628-1340 

FAX: 562-628-1369 



CONFIDENTIAL AND PRIVILEGED 

DO NOT DISSEMINATE OR FILE WITHOUT SENDER'S PERMISSION 



From: Washington, Debbie K - Inglewood, CA 
Sent: Monday, March 08, 2010 7:11 PM 
To: Rowe, Geraldine O - Long Beach, CA 

Cc: Enriquez, Rodger - Los Angeles, CA; Marney, Steven W - Los Angeles, CA 
Subject: Fair Political Practices Commission 

Please see attached. Request for Postal Records for Permit #2058. According to AS-353 J am not 
allowed to provide anything other than the Name and Address of the Permit Holder (t>) (5) 

(b)(5) 







Debbie Washington 
Supervisor, Business Mail Entry 
7001 South Central Ave. Room 210 
Los Angeles CA 90052-9693 
Office: (323) 586-3638 
Fax: (323) 586-3702 

Original Message 

From: Washington, Debbie K - Inglewood, CA 
Sent: Monday, March 08, 201 6:25 PM 
To: Washington, Debbie K - Inglewood, CA 
Cc: Washington, Debbie K - Inglewood, CA 
Subject: 



Please open the attached document. This document was sent to you from the United States Postal Service. 



2/21/2012 




U.S. POSTAL SERVICE 
MY 03 20 JO 




Fair Political Practipp, r 

«28 J Street . Suite 62Q . * CTICES COMMISSION 

----- • 

April 28, 2010 



Genera] Counsel 

United States Postal Service 
4/5L'B nfailt p LZsw 

Washington DC 20260 

Re: FPPC Case No. 08/729 

Request Letter for Postal Records 

Dear Sir or Madam: 

Government Code Section ic 



RECEIVED BY 

C^CE OF THE GENERAL COUNSEL 



Fp PCNo. 08/729 
Page Two 



Sincerely, 

Tmo Salinas 
Investigator 

Enforcement Division 



Attachments 

h Bay T ^P"yers Association. 



Manhattan Beach, CA 90267 



ot»CM C* 90266-7044 



z^s^,^, 



Committee Against Measure BB 
P.O. Box 18B2 
Manhattan Beach, CA 90267 
Tel. 310 546-2085 



Dear friend. 

from Measure M S^iXSSSS "* ** 

„™w I!*^!? 01 8eems ,0 ** "VnB. Tn«t us. We' 

^ m ° neywlsely -" can ttie district be 
trusted when it wasted much of its Measure M bond 

money on expensive change orders and plush new 

offices for administrators leaving insufficient funds for 

a new Bbraiy and performing- arts building promised for 

** $67 m,llion & •» ^strict 

Is just the down payment on the more than $150 
million that the new buildings are expected to cost If 

Zzzssa ado f d yet ,nother ■«•«• 

be required to complete the work! 

The notion that new buildings are needed to at- 
tract and retain good teachers is simply untrue. In fact 

many Mira Costa teachers see no need at all for new ' 
buildings and are concerned with the disruption that a 

h Z fJSS reb , ulldin P^ram will have on the campus. 
B the distort wishes to attract and retain good teachers 
it should consider paying them a competitive salary 
which It could afford If It would just stop wasting 
miNions of dollars on frivolous litigation against parents 
and on special ed contractors who shortchange the 
district on the number of hours worked. 

BB «oJ^^ S beC8USe °' my vocal OPPOSE to oovemment waste and to Measure 
BB some persons are seeking my recall But manv nannte „JL , e 

join them In voting NO on .Kffi 
Please see vmw.BifefnPorPrh^rn Prn and J^Snn'l™^™" " 




Bill Eisen 

Member of the Board of Trustees 
Manhattan Beach Unified School District 



Measure BB It opposed 
Association, Residents 



t hyJhe 



Howard JarvU Taxpayara Association, the South Bay Taxpayers 
'"ty City and other Manhattan Beach c^^untty grouper 



Manhattan Beach, CA 90267 



US 



P *STSTD 



POSTAGE 

LOS 



OA 



tSCH « 90S66- 



* **** e* d<t* Ttrt * 



Committee Against Measure BB 
P.O. Box 1882 
Manhattan Beach, CA 90267 
Tel. 310 546-2085 



Dear friend, 



LetS S!n?T an0th9r b ° nd measur * boondoggle 

But the wort, was ^ZTm ^^™^ <**■ High School. 
2000 Measure M was adopted f November °< 

renovation of Mira Costa High SSSrSSmST^ £ COmp/ete **- re P« lr and 
building. But the work was h^ ^XjZ performi "9 ■* 

arts building were never built 9 ° new l,braf y "* Performing 

M ^^S^^^^^^ — r Measure 
general contractor, who took the oSS^oSS^aSS fa"*" 1 ** 1 
of repair, estimates the repairs to cost only ^StSSf? e f mad to to in nead 
need for new buildings. So it's t LT sa J ^ mus "^justifying a 

boondoggle. ay N0 10 yet ano « h w bond measure 

P/ease vofe AfO o/i Measure BB. 

««* oPPonent 

Taxpayers Association he opposed Meas »eSS ^ Bay 
to rebuild El Camino College when the r£feL* « ^ 95 m " ,ion "o^ measu ™ 
that « needed only $40 mZTK JlSlS^'SSr'^ 

-hatthelSSeTeJc^ 

district's private special ed contracb»»hv ™S ^ ^ payina - manv * 'he 
the district to i-Si? £55B^ enC0Uraged 
review team to evaluate the districTs SSL^ Assoaat.on's special ed 
other school districts save milltonf of SKSita*^?- 8 ,6am nas 
quality of their special ed pSjSi £?£ al 5 ZST 9 * impr0Ving the 
member as well as a taxpayer anch MUmZtZt *T a res P°nsible board 
be recalled. V ^ cn,Wren s advoca,e wh ° does not deserve to 

P/ease vote NO on Recall. 

Bi« Eisan 

M *mb«fo)tha Board of Trustees 
Manhattan Beach Unrfied School District 

Meaaura BB la oppoa^y tha Howard Jarvle Taxpayer* n% %r ^,„\ n jBk. c .. „ 

- ****** *— * • ^ a™, 5T^sr»4^ a- 



Tel. (310) S46-20W 



TAXPAYER ALERT! 



VOTE NO ON MEASURE BB 



Measure BB is a $67 ir 

expenditures was enS ^.^ appoime <* to ov ersee M , 

BB bond 01JI y lneffec &ve and we se* n . , Measure M 

uuno oversight committee will h„ e no "Kfccatfon that th» aa 

NO vote on Measure BB. ke My more effective. £JJJ C w Measure 

» c urge a 



PLEASE BE SURE TO VOTir nv . .. 

OTE ON NOVEMBER 4. 



TAXPAYER ALERT? 




^NOOMVffiASUREBB 

• Measure BB is a S67 ir 

, ne 167 million which th. . 

Projected Jtw *" n * is win „„, . 

•nclude adnto^^ v e £i^ foot » ***** 
*** of $100,000 each wM^ fc and * e c °» of ten ,Z* ^ d does «* 
torn line is that „J^2 ,e * e new buildino. a-^?* c,a «rooms, at un- 
$'50 million noSS of M « Costa ■•^K^r**** K 

V OTE .NO ON RECALL 

^^SX" B '" Eiscn - -ho« recall is b,, 

^ Satis: •s rr^S; dis ^ 

*w millions of dollars vh, : , ' ean ' has H>ed othJ ° m * 
J* ^ cd pro£n,;: h " C — **« or im^vit^?^ 

8 ' NOVOte0nthe «^«fB iUEisen . 



Records Office 
UNITED STATES 



POSTAL SERVICE 



May 25, 2010 



Tino Salinas 
Investigator 

Fair Political Practices Commission 
428 J Street, Suite 620 
Sacramento, CA 95814-2329 

RE: File No. 2010-GRO-00040 
Dear Mr. Salinas: 

This responds to your request of April 28, 2010 in which you seek change of address or boxholder 
information, name and address assigned to a specific Permit number, and postage statement 
information. 

Based on the information provided by you, the agency official having jurisdiction over the subject 
matter of your request dealing with the change of address or boxholder information is the Postmaster 
of the Manhattan Beach, California Post Office. I have forwarded your request to that office for 
action. You will receive a response directly from that office. 

In the future, please direct all process server requests for address-related information to the 
Postmaster of the post office serving the last known address. To assist you with obtaining that 
information, you may visit our web site at www.usps.com (click on the "Locate a Post Office" link) call 
our toll-free line at 1-800-ASK-USPS (1-800-275-8777), or contact your local post office. 

As I stated to you during our May 19, 200 telephone conversation, Records available to the public 
regarding permit holder data are the name and address of the holder of a particular bulk mail permit, 
the permit imprint or similar permit, and the name of any individual applying for a permit on behalf of a 
holder. Lists of permit holders may not be disclosed. (See Handbook AS-353, 4-5.3). You may 
obtain this information by contacting the following address: 

POSTAGE TECHNOLOGY MANAGEMENT 
US POSTAL SERVICE 
475 L'ENFANT PLZ SW RM 4200 NB 
WASHINGTON DC 20260 

Generally, the Freedom of Information Act (FOIA) requires government agencies to disclose 
reasonably described "records" within their possession unless the records fall within one or more of 
several exemptions. 5 U.S.C. § 552(a)(3), (b)(1)-(9). We have determined that the records you are 
requesting regarding postage statement are exempt from disclosure pursuant to FOIA exemptions 3 
and 4. 



475 L'Enfant Plaza SW, Rm. 5821 
Washington DC 20260-5821 
(202)268-2608 
Fax: (202)268-5353 



Exemption 3 applies to information that is exempt from disclosure under another federal statute. The 
USPS is "an independent establishment of the executive branch" of the government created by the 
Postal Reorganization Act, (PRA), 39 U.S.C. §§ 101, et sea ., and directed to conduct its operations in 
accordance with sound business principles. While it is generally subject to the requirements imposed 
by the FOIA, 39 U.S.C. § 410(b)(1), subsection (c)(2) of section 410 provides, however, that 
subsection (b)(1) does not require the disclosure of "information of a commercial nature, including 
trade secrets, whether or not obtained from a person outside the Postal Service, which under good 
business practice would not be publicly disclosed." Section 410(c)(2) operates independently and as 
an exempting statute within the scope of Exemption 3(B) of the FOIA. 

We consider the disclosure of postage statements to be contrary to good business practice; therefore 
the information is considered commercially sensitive, proprietary business information that the Postal ' 
Service does not disclose to the public and is protected by the FOIA Exemption 3 and U S C $ 
410(c)(2). 

Additionally, the requested information is exempt from disclosure under Exemption 4. Exemption 4 
permits agencies to withhold "trade secrets and commercial or financial information obtained from a 
person that is privileged or confidential." 5 U.S.C. § 552(b)(4). The information is provided to the 
Postal Service by a party outside the Postal Service, such Information contained on postage 
statements consists of confidential information provided to the Postal Service by business customers 
who would customarily not be released to the public by the person from whom it was obtained. 

As information, postage statements are not intended to show total circulation numbers. Rather, 
postage statements are used to compute postage, and they only show the number of pieces or 
copies at the appropriate rate that are mailed at a post office on a particular date. The information 
contained on postage statements consists primarily of the number of pieces mailed the weight of the 
mail pieces, and the applicable postage. 

Many customers object to the release of their postage statements because they do not want their 
competitors to have access to the information contained on the statements. The information 
contained in a postage statement, including the number of pieces mailed, the rate of postage 
applicable to the mailings, and the amount of postage required for the mailings would be considered 
the business interests of the mailer. Therefore, we conclude that Exemption 4 provides a secondary 
ground to withhold the requested information. 

You have the right to appeal this response to your request by writing to the General Counsel U S 
Postal Service, Washington, DC 20260, within 30 days of the date of this letter. The letter of'appeal 
should include statements concerning this response, and the reasons why it is believed to be 
erroneous, and the relief sought, along with copies of the original request, this letter and any other 
related correspondence 

Sincerely, 



Nancy P. Chavannes-Battle 
Consumer Research Analyst 



475 L'Enfant Plaza SW, Rm. 5821 
Washington DC 20260-5821 
(202)268-2608 
Fax: (202)268-5353 



Records Office 



UNITED STATES 



POSTAL SERVICE 



May 21, 2010 



POSTMASTER 
USPS 

425 15 th ST STEC 

MANHATTAN BEACH, CA 90266-9993 
SUBJECT: File No. 2010-GRO-00040 



The attached request for address information is forwarded to your office for handling and direct 
response. 

If you have any questions regarding the attached, please contact me at 202-268-2030 for assistance. 



Nancy P. Chavannes-Battle 
Consumer Research Analyst 

Attachment 



475 L'Enfant Plaza SW, Rm. 5821 
Washington DC 20260-5821 
(202)268-2608 
Fax: (202)268-5353 



Fair Political Practices Commission J 

428 J Street • Suite 620 • Sacramento, CA 95814-2329 g 
(916) 322-5660 • Fax (916) 322-0886 CM 

i 

July 7, 2010 © 



General Counsel 
United States Postal Service 
475 L'Enfant PLZ SW Rm. 6004 
Washington DC 20260 

Re: FPPC Case No. 08/729 

Request Letter for Postal Records 

Dear Sir or Madam: 

The Fair Political Practices Commission's Enforcement Division is requesting 
information related to three mailings sent in connection with the November 2008 Manhattan 
Beach Unified School District elections. 

The Fair Political Practices Commission (FPPC) is a California state agency; 
Government Code Section 83118 provides the FPPC with the power to subpoena any 
records, or other items material to the performance of the FPPC's duties. It is our 
understanding that the requested information can not be released to person(s) without such 
authority. Therefore, I've attached the following documents. 

Your prompt assistance in this matter is greatly appreciated. If you have any 
questions, please contact me at (916) 322-8246 or via email at tsalinas@fppc.ca.gov. 



U.S. POSTAL SERVICE 

JUL 1 9 2010 

RECEIVED BY 

OFFICE OF THE GENERAL COUNSEL 



Sincerely, 

Tino Salinas 
Investigator 
Enforcement Division 
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Gary S. Winuk 
Zachary Norton 

Fair Political Practices Commission 
428 J Street, Suite 620 
Sacramento, California 95814 
Telephone: (916) 322-5660 

Attorneys for Complainant 

BEFORE THE FAIR POLITICAL PRACTICES COMMISSION 
STATE OF CALIFORNIA 



In re the Matter of FPPC Subpoena Number 08/729-01 

FAIR POLITICAL PRACTICES DECLARATION IN SUPPORT OF 

COMMISSION INVESTIGATIVE SUBPOENA 

CASE NUMBER 08/729 (DUCES TECUM) 



I, Tino Salinas, declare as follows: 

1 . I am a Special Investigator employed by the Fair Political Practices Commission of the 
State of California. 

2. The Fair Political Practices Commission is empowered by section 83 1 1 5 of the 
Government Code to investigate possible violations of the Political Reform Act, contained in 
sections 81000 through 91014 of the Government Code. 

3. Consistent with my duties as a Special Investigator, I am investigating a possible 
violation of section 82041 .5 of the Government Code involving sender identification 
requirements for a mass mailing. 

4. The witness specified in the attached Investigative Subpoena (Duces Tecum) has 
possession or control of documents or records pertaining to Permit No. 2058, Los Angeles, CA, 
which according to your records is assigned to Committee Against Measure BB, P.O. Box 1882, 
Manhattan Beach, CA (as it appears on the attached mailpieces). It is our belief that one or both 



1 



1 

2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 



mailpieces were delivered via USPS on or about October 9 th , 10 th , and 22 nd 2008. We are 
requesting the following information: 

a) On the above referenced dates, how many pieces were delivered? 

5. Said documents are material to my investigation, in that they will enable us to determine 
the actual amount of mailers that were produced and distributed. 

6. 1 have made reasonable efforts to obtain the documents from the witness on a voluntary 
basis, but I have not been able to do so. 

I declare under penalty of perjury under the laws of the State of California that the foregoing 
is true and correct. 



Date: 7/7/10 




Tino Salinas 
Special Investigator 



Committee Against Measure BB 

P.O. Box 1882 

Manhattan Beach, CA 90267 



PRST STD 
U.S. POSTAGE 
PAID 
LOS ANGELES, CA 
PERMIT NO. 2058 



*******AUT0**5-DIGIT 90266 
ELLEN & WARREN CHAO 
1731 WALNUT AVE 

MANHATTAN BEACH CA 90266-5016 



U.l,.ll>...,i.Ul...ll..,l.f.lt.„...U.IlM,.II....II...HI 

04mtAe% fond mea^te iwmdafflc. 



Gary S. Winuk 
Zak Norton 

Fair Political Practices Commission 
428 J Street, Suite 620 
Sacramento, CA 95814 

Attorneys for Complainant 




In the Matter of Fair Political Practices Commission Case Number 08/729-0 1 


INVESTIGATIVE SUBPOENA (DUCES TECUM) 
For Personal Appearance and Production of Documents and Things 
AND DECLARATION 


Subpoena Number 08/729-01 



THE PEOPLE OF THE STATE OF CALIFORNIA, TO 

General Counsel 
United States Postal Service 
475 L'Enfant PLZ SW Rm. 6004 
Washington DC 20260 

1 . YOU ARE (item a or b must be checked): 

a. □ Ordered to appear in person and to produce the records described in the attached declaration. The 

personal attendance of the custodian or other qualified witness, and the production of the original 
records are required by this subpoena. 

b. "JJ Not required to appear in person if, 5 days prior to the date shown in item 1 , you produce (i) a true, 

legible, and durable copy of the records described in the attached declaration, and (ii) a completed 
declaration of custodian of records. (1) Place a copy of the records in an envelope. Enclose the 
original declaration of the custodian with the records. Seal the envelope. (2) Attach a copy of this 
subpoena to the envelope, or clearly write on the envelope the case number, the subpoena number, 
the witness name, and the date of the subpoena. (3) Place this first envelope in an outer envelope, 
seal it, and mail it to >, at the Fair Political Practices Commission, 428 J Street, Suite 620, 
Sacramento, CA 95814. If you have been served with this subpoena as a custodian of financial records 
under Government Code sections 7470 and 7474, the records are to be produced not later than 5 days prior 
to the date and time shown in item 1, unless you receive notice that the customer has moved to quash the 
subpoena, but not sooner than 10 days after the date that the customer was served with a copy of the 
subpoena. 



2. IF YOU HAVE ANY QUESTIONS ABOUT THIS SUBPOENA, CONTACT THE FOLLOWING PERSON 
BEFORE THE DATE ON WHICH YOU ARE TO APPEAR: 

a. Tino Salinas Telephone number: (916) 322-8246 



DISOBEDIENCE OF THIS SUBPOENA MAY BE PUNISHED AS CONTEMPT BY A COURT. 

Date issued: 




Roman G. Porter 

Executive Director, Fair Political Practices Commission 



(Declaration in support of subpoena attached) 
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GARY S. WINUK 
Chief of Enforcement 
Zak Norton 
Commission Counsel 

FAIR POLITICAL PRACTICES COMMISSION 

428 J Street, Suite 620 
Sacramento, CA 95814 
Telephone: (916)322-5660 

Attorneys for Complainant 



BEFORE THE FAIR POLITICAL PRACTICES COMMISSION 
STATE OF CALIFORNIA 

In re the Matter of FPPC Subpoena Number 08/729-01 

FAIR POLITICAL PRACTICES DECLARATION OF CUSTODIAN OF 

COMMISSION CASE NUMBER 08/729 RECORDS 



I, (name of custodian of records) , declare as follows: 

1 . I am a duly authorized custodian of records for USPS, and I have authority to certify its 

records. 

2. In response to Subpoena 08/729-01 , 1 have diligently searched the records maintained by 
USPS, and: 

a. □ I have provided a true copy of all of the records described in the subpoena. 

b. □ I have provided a true copy of all of the records described in the subpoena, except 
for the following document(s), which have not been produced for the reasons stated 



herein: 



Record(s) 


Reason(s) Not Produced 
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c. □ USPS does not have within its possession or control any of the records described in 
the subpoena. 

3. Any and all records produced pursuant to the subpoena were prepared by the personnel of 
USPS in the ordinary course of business, at or near the time of the act, condition, or event, to which the 
records pertain. 

I declare under penalty of perjury under the laws of the State of California that the foregoing is 

true and correct and that this declaration was executed in (city) , 

(state) , on (date) , 2010. 



(Printed Name of Custodian of Records) (Signature of Custodian of Records) 
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DECLARATION OF CUSTODIAN OF RECORDS - FPPC No. 08/729 



Committee Against Measure B 
P.O. Box 1882 
Manhattan Beach, CA 90267 
Tel. 310 546-2085 



Dear friend, 



B C* m m it \ct fa*p> flf&fr. 

uses 3>U tt'yc^ 



Measure BB is another bond measure boondoggle! Without having done a 
routine needs assessment our school district is seeking voter approval of a no less 
than $67 million bond to be funded entirely by property tax assessments. The pro- 
ceeds from the bond would be used to demolish and completely replace the very 
same Mira Costa classrooms that were recently renovated and modernized with funds 
from Measure M adopted by the voters in 2000. 



The district seems to be saying, Trust us. We'll 
spend the bond money wisely." But can the district be 
trusted when it wasted much of its Measure M bond 
money on expensive change orders and plush new 
offices for administrators leaving insufficient funds for 
a new library and performing arts building promised for 
Mira Costa? And the $67 million sought by the district 
is just the down payment on the more than $150 
million that the new buildings are expected to cost. If 
Measure BB is adopted yet another bond measure will 
be required to complete the work! 

The notion that new buildings are needed to at- 
tract and retain good teachers is simply untrue. In fact, 
many Mira Costa teachers see no need at all for new 
buildings and are concerned with the disruption that a 
5 or 6 year rebuilding program will have on the campus. 
If the district wishes to attract and retain good teachers 
it should consider paying them a competitive salary 
which it could afford if it would just stop wasting 
millions of dollars on frivolous litigation against parents 
and on special ed contractors who shortchange the 
district on the number of hours worked. 



You can hef£ defeat the: 
Measure BB boondoggle 
by putting up a yard signJ 
For a yard sign against^ §| 
the measure or against? 
the recall pleas* Call 3*$| 

message at 310 546-496V 



sending a contribution: 
to the Committee Xg ' 
Measure BB f P.Q; Box 
188% Manhattan Beach* 
CA 90267; 



Perhaps because of my vocal opposition to government waste and to Measure 
BB some persons are seeking my recall. But many people agree with me so please 
join them in voting NO on RECALL and NO on Measure BB. For more information 
please see www.BillEisenForSchoolBoarriorg and www. NoOnMeasBBorg . 



Bill Eisen 

Member of the Board of Trustees 
Manhattan Beach Unified School District 



Measure BB is opposed by the Howard Jarvls Taxpayers Association, the South Bay Taxpayers 
Association, Residents for a Quality City and other Manhattan Beach community groups. 



RECEIVED 

FAIR P0U71CAI 

& ISmm mamtamm 

November 2, 2010 ! NOV -5 AM lis 1 9 Certified Mail # 7009 2250 0004 3690 2517 

Tfno Salinas 
Investigator 

Pair Political Practices Commission 
428 J Street Suite 620 
Sacramento, CA 95814 

Re Your Request for Information 



Dear Mr. Salinas: 

Enclosed please find three pages of redacted records, which reflect mailings accepted by the Postal Service's 
Business Mail Entry Unit from the Committee BB. The redactions to these documents are made pursuant to 
Exemptions 3 and 4 of the Freedom of Information Act (FOIA). 5 U.S.C. § 552(b)(3) in conjunction with 39 U.S.C. § 
410(c)(2); 5 U.S.C. § 552(b)(4). 

These records are being provided to you in response to your letter dated July 7, 2010, in which you requested the 
number of pieces delivered for Permit No. 2058 on October 9, October 10, and October 22, 2008. Please note that 
the United States Postal Service does not generally track deliveries of mail of this nature, but does track the amount 
of mail that it receives. Based on the dates that you provided, the attached documents most likely reflect the 
imormaoon tnai you requested. 

If you disagree with this response, in whole or in part, you may appeal It In writing to: 

Chief Counsel, Customer Programs 

U.S. Postal Service 
475 L'Enfant Plaza SW, Room 6004 
Washington, DC 20260 

Your appeal must be mailed within 30 days of this letter, and must include (1 ) a copy of your original request this 
letter, and any related correspondence; (2) a statement of the action, or failure to act from which the appeal Is 
taken; (3) a statement of the reasons why you believe the actions or failure to act was erroneous; and (4) a 
statement of the relief sought 



Respectfully, 




Record Custodian 
End. 
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Fair Political Practices Commission 

428 J Street • Suite 620 • Sacramento, CA 95814-2329 
(916) 322-5660 • Fax (916) 322-0886 



November 23, 2010 



Chief Counsel, Customer Programs 
U.S. Postal Service 
475 I/Enfant Plaza SW, Room 6004 
Washington, D.C. 20260 

RE: California Fair Political Practices Commission Information Request 

Dear Chief Counsel: 

On July 7, 2010, my office requested information in connection with an investigation into 
a possible mass mailing sender identification violation under the California Political Reform Act. 
SpecfficaHy; we sought information Thcluding the number of pieces of mail sent out though a 
bulk permit account. ; ' . 

1 received copies of statements of mailing, with most of the information on these 
documents redacted. The Freedom' of Information Act (*FOIA M ) provides the public with access 
to Postal Service records, unless the records are covered by an exemption. Exemptions 3 and 4 
of the FOIA are cited as the reason for making these redactions. However, Exemption 3 covers 
information that is exempt from disclosure under another federal statute, and Exemption 4 covers 
trade secrets and privileged or confidential commercial or financial information. 

Specifically, I am requesting information pertaining to the mailings bearing Permit No. 
2058, Los Angeles, CA on or about October 9 th , 10*, and 22 nd of 2008, as stated in our July 7, 
2010 request. The number of pieces mailed, mailing costs, and date mailed would not constitute 
trade secrets or other commercial or financial information. We are not requesting any bank 
account or other financial information, and the permit holder was a public office holder, who was 
recalled from office in 2008. These mailings were not sent out by a business entity or other 
commercial enterprise; they were mailed in connection with an election campaign that is now 
over. As such, I do not believe that the* cited exemptions are applicable to the specific 
information requested in this case:'" - 1 

Thank you for your consideration in this matter. Please feel free to contact me directly 
with any" questions at (916) 322-395^; : ! : : - ' ' ' V- - 



Letter to Chief Counsel 
November 23, 2010 
Page 2 



Sincerely, 




Staff Counsel 
Enforcement Division 
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Gary S. Winulc 
Zachary Norton 

Fair Political Practices Commission 
428 J Street, Suite 620 
S acramento, Cali form a 95814 
Telephone: (916) 322-5660 



Attorneys for Complainant 

BEFORE THE FAIR POLITICAL PRACTICES COMMISSION 
* STATE OF CALIFORNIA 




In re the Matter of 



FAIR POLITICAL PRACTICES 

COMMISSION 

CASE NUMBER 08/729 



FPPC Subpoena Number 08/729-01 



DECLARATION rN SUPPORT OF 
INVESTIGATIVE SUBPOENA 
(DUCES TECUM) 



I, Tino Salinas,, declare as follows: 

1. lama Special Investigator employed by the Fair Political Practices Commission of the 
Slate of California. . 

2. The Fair Political Practices Commission is empowered by section 83 H 5 of the 
Government Code to investigate possible violations of the Political Reform Act, contained in 
sections 8 1 000 through 9 1 14 of tne Government Code. 

3. Consistent with my duties as a Special Investigator, I am investigating a possible 
violation of section 82041 .5 of the Government Code involving sender identification 
requirements for a mass mailing. 

4. The witness specified in the attached Investigative Subpoena (Duces Tecum) has 
possession or control of documents or records pertaining tc 




appears on the attached majlpieces). it is our belief that one or both 
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maiipiecesjiwere delivered via USPS on or about October 9*, 10*, and 22 nd 2008. We are 
requesting £he following information: 



a) 



.. ... •««.• — ■'• • ■■- — ~~?T 



5. Sai^l documents are material to my investigation, in that they will enable us to determine 
the actual ajmount of mailers that were produced and distributed. 

6. 1 hav^ made reasonable e fforts to obtain the documents from die witness on a voluntary 
basis, but Fjjiave not been able to do so. 

1 declari under penalty of perjury under the laws of the State of California that the foregoing 
is true and Correct. 



Date: 7/7/ l(j 



Tino Salinas 
Special Investigator 
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OAKY S. WINUK 
Chief of Enforcement 
Zak Norton 
Commission Counsel 

FAIR POLITICAL PRACTICES COMMISSION 

428 J Street, Suite 620 
Sacramento, CA 95814 
Telephone: (916)322-5660 

Attorneys for Complainant 



BEFORE THE FAIR POLITICAL PRACTICES COMMISSION 
STATE OF CALIFORNIA 



In re the Matter of 



FAIR POLITICAL PRACTICES 
COMMISSION CASE NUMBER 08/729 



FPPC Subpoena Number 08/729-01 



DECLARATION OF CUSTODIAN OF 
RECORDS 



I, (name of custodian of records) 



, declare as follows: 



1 . I am a duly authorized custodian of records for USPS, and I have authority to certify its 
records. 

2. In response to Subpoena 08/729-0 1 , 1 have diligently searched the records maintained by 
JSPS, and: 

a. □ I have provided a true copy of all of the records described in the subpoena. 

b. □ I have provided a true copy of all of the records described in the subpoena, except 
for the following document(s), which have not been produced for the reasons stated 
herein: 



Record(s) 


Reason(s) Not Produced 
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I c - ED USPS does not have within its possession or control any of the records described in 
the subpoena, 

3. Any and all records produced pursuant lo the subpoena were prepared by the personnel of 
USPS in th^ ordinary course of business, at or near the time of the act, condition, or event, to which the 
records per|ain. 

I declare under penalty o&perjury under the laws of the State of California that the foregoing is 

true and correct and that this declaration was executed in (city) , 

(state) , on (date) , 2010. 



(Printdld Name of Custodian of Records) 



(Signature of Custodian of Records) 



DECLARATION^ CUSTODIAN OF RECORDS - FPi»C No. 0&/729 



Committee Against Measure BB 

P.O. Box 1882 

Manhattan Beach. CA 90267 
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Gary S. Winuk 
Zak Norton 

Fair Political Practices Commission 

J70 I Ct r /-W Colli* Jj^rt 

Sacramento, C A 95814 

Telephone No.: (916) 322-5660 FAX (916) 322-1932 
Attorneys for Complainant 




In the Matter of Fair Political Practices Commission Case Number 08/729-01 


INVESTIGATIVE SUBPOENA (DUCES TECUM) 
For Personal Appearance and ProdHctioD of Documents and Things 

AND DECLARATION J 




Subpoena Number 08/729-0 1 

— . ... 1 



THE PEOPLE OF THE STATE OF CALIFORNIA, TO 

General Counsel 
United States Postal Service 
475 L'Enfant PLZ.SW Rm. 6004 
Washington DC 20260 

i. YOU ARE (item a or b must be checked): 

a. CZJ Ordered to appear in person and to produce the records described in the attached declaration. The 

personal attendance of the custodian or other qualified witness, and the production of the original 
records arc required by this subpoena. 

b. ■■J Not required to appear in person if, 5 days prior to the date shown in item 1 , you produce (i) a true, 

legible, and durable copy of the records described in the attached declaration, and (ii) a completed* 
declaration of custodian of records. (1) Place a copy of the records in an envelope. Enclose the 
original declaration of the custodian with the records. Seal the envelope. (2) Attach a copy of this 
subpoena to the envelope, or clearly write on the envelope the case number, the subpoena number, 
the witness name, and the date of the subpoena. (3) Place this first envelope in an outer envelope, 
seal it, and mail it to >, at the Fair Political Practices Commission, 428 J Street, Suite 620, 
Sacramento, CA 9581 4. If you have been served with this subpoena as a custodian of financial records 
under Government Code sections 7470 and 7474, the records are to be produced not later than 5 days prior 
to the date and time shown in item /, unless you receive notice that the customer has moved to quash the 
subpoena, but not sooner than 10 days after the date that the customer was served with a copy of the 
subpoena. 

2. IF YOU HAVE ANY QUESTIONS ABOUT THIS SUBPOENA, CONTACT THE FOLLOWING PERSON 
BEFORE THE DATE ON WHICH YOU ARE TO APPEAR: 

a. Tino Salinas ^ ' Telephone number: (916) 322-8246 




DISOBEDIENCE OF THIS SUBPOl g ^lAY BE PUNISHED AS CONTEMPT BY A CO URT. 

Date issued: 





Roman G. Porter 

Executive Director, Fair Political Practices Commission 



(Declaration in support of subpoena attached) 



Corporate Law 

^=Sf UNITED STATES 

jRSBF POSTAL SERVICE ~~ ~ 

VIA CERTIFIED MAIL - RETURN RECEIPT REQUESTED 

January 10, 2011 

Mr. Zachary W. Norton, Esq. 

Staff Counsel, Enforcement Division 

Fair Political Practices Commission, State of California 

428 J Street, Suite 620 

Sacramento, CA 95814-2329 

Re: Freedom of Information Act Appeal 11-019 

Dear Mr. Norton: 

This responds to your letter dated November 23, 2010, which was received in our office 
on December 10, 2010, in which you appeal the response to your request under the 
Freedom of Information Act (FOIA), 5 U.S.C. § 552. 

I. Background 

By correspondence dated July 7, 2010, you requested a copy of records that shows how 
many pieces were delivered for Permit Number 2058 "on or about October 9th, 10th, 
and 22nd 2008." By letter dated November 2, 2010, Mailing Requirements provided you 
a copy of two PS Forms 3602 for Permit Number 2058 that were redacted pursuant to 
FOIA Exemptions 3, in conjunction with 39 U.S.C. § 410(c)(2), and 4. Also, that office 
advised that the Postal Service "does not generally track deliveries of mail of this nature, 
but does track the amount of mail that it receives." By letter dated November 23, 2010, 
you appealed the redactions for (1) the number of pieces mailed, (2) mailing costs, and 
(3) the mailing dates. You stated that the exemptions are inapplicable because the 
"mailings were not sent out by a business entity or other commercial enterprise" and 
"they were mailed in connection with an election campaign that is now over." 

After review, we are upholding the initial decision for the reasons set forth below. 
II. Analysis 

The FOIA generally requires government agencies to disclose records within their 
possession. However, the FOIA contains several exemptions that permit agencies to 
withhold certain records. See 5 U.S.C. § 552(b)(1)-(9). 

The commercial information contained on PS Form 3602, Postal Service Statement of 
Mailing/3607 Weighing and Dispatch Certificate, was properly withheld pursuant to 
Exemption 3, in conjunction with 39 U.S.C. § 410(c)(2), and Exemption 4, on the 
grounds that such information is proprietary in nature and it would not be good business 
practice to disclose it. For instance, PS Form 3602 contains proprietary information 

475 L'Enfant Plaza SW 
Washington, DC 20260-1135 

WWW.USPS.COM 



* 



such as the total number of pieces mailed, the "processing category" or type of mail 
piece utilized for communication (e.g. letters, "flats," or larger envelopes or periodicals, 
parcels, etc.), the price paid for each piece of mail, and the total cost of postage paid by 
USPS customers for their mailings. As such, we consider the information to be 
proprietary in nature, and thus it should be withheld pursuant to Exemptions 3 and 4. 5 
U.S.C. §§ 552(b)(3), (b)(4). 

Exemption 3 

FOIA Exemption 3 provides that agencies may withhold records that are exempted from 
disclosure by another statute that "(A) requires that the matters be withheld from the 
public in such a manner as to leave no discretion on the issue, or (B) establishes 
particular criteria for withholding or refers to particular types of matters to be withheld." 
5 U.S.C. § 552(b)(3). Although the U.S. Postal Service is generally subject to the 
requirements imposed by the FOIA, 39 U.S.C. § 410(b)(1), subsection (c)(2) of section 
410 provides that subsection (b)(1) does not require the disclosure of "information of a 
commercial nature, . . . whether or not obtained from a person outside the Postal 
Service, which under good business practice would not be publicly disclosed." 

Because the plain language of 39 U.S.C. § 410(c)(2) explicitly addresses the issue of 
public disclosure of information, this statute should be construed as operating 
independently of and as an exempting statute within the scope of Exemption 3(B) See 
Wickwire Gavin. P.C. v. U.S. Postal Serv. . 356 F.3d 588, 592 (4th Cir. 2004) (affirming 
the district court's determination that the "good business" practice exception of 39 
U.S.C. § 410(c)(2) satisfies the second requirement of FOIA Exemption 3). This section 
was enacted as part of the Postal Reorganization Act, 39 U.S.C. §§ 101, et seg,, (1970), 
which established the Postal Service as an independent executive branch establishment 
and generally directed it to conduct its operations in accordance with sound business 
principles. 

U.S. Postal Service regulations list eight illustrative categories of "information of a 
commercial nature ... which under good business practice would not be disclosed." 39 
CFR § 265.6(b)(3). For instance, this includes all "Records compiled within the Postal 
Service which would be of potential benefit to persons or firms in economic competition 
with the Postal Service." 39 CFR § 265.6(b)(3)(vi). The regulations, however, do not 
define the term "commercial." Information may be considered commercial "if it relates to 
commerce, trade, or profit." McClellan Ecological Seepage Situation v. Carlucci . 835 
F.2d 1282, 1285 (9th Cir. 1987) (interpreting "commercial" as used in FOIA fee waiver 
provision). 

Several cases in which courts have upheld Postal Service withholding under section 
410(c)(2) have concerned proprietary information. See, e^, Wickwire Gavin v U S 
Postal Serv. , 356 F.3d 588 (4th Cir. 2004) (spreadsheets detailing quantity and pricing 
information in a contract between USPS and a successful bidder for a mailing supplies 
contract); Piper & Marburv LLP v. U.S , Postal Serv. . 2001 WL 214217, at *4-5 (D.D.C. 
Mar. 6, 2001) (figures and data in a contract between USPS and DHL) 1 ; Reid v. U.S. 

1 The court in Piper & Marbury found that exemption 3, in conjunction with section 410(c)(2), was 
"meant to protect knowledge, figures, or data, and not entire agreements, [as] is supported by even a 
superficial reading of the exemptions themselves." 2001 WL 214217 at *4. 
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Postal Serv., No. 05-cv-294-DRH, 2006 WL 1876682, at *7-8 (S.D. III. July 5 2006) 
modified, 2007 WL 31 19803 (S.D. III. Oct. 24, 2007) (information in USPS mailing ' 
permits for a private marketing firm would reveal the firm's clients, mailing agents, and 
charges by the USPS); Airline Pilots Ass'n Int'l v. U.S. Postal Serv. . Civil Action No 03- 
2384, 2004 WL 5050900 (D.D.C. June 24, 2004) (information in delivery agreements 
between USPS and FedEx including pricing and rates). 

To determine the scope of "good business practice," one looks to the commercial world, 
management techniques, and business law, as well as the standards of practice 
adhered to by large corporations. Nat'l Western Life Ins. Co. v. United States . 512 F. 
Supp. 454, 459 (N.D. Tex. 1980). The Postal Service may withhold information of a 
commercial nature if large businesses would do the same. Wickwire Gavin v. U.S 
Postal Serv., 356 F.3d 588 (4th Cir. 2004). In Wickwire Gavin , an unsuccessful bidder 
for a contract requested a copy of the awarded contract and other documents. A copy 
of the contract and other documents were provided, but thirteen pages of spreadsheets 
detailing quantity and pricing information were withheld. The court ruled that the Postal 
Service properly relied on FOIA Exemption 3 in withholding the spreadsheets and 
rejected the requester's argument that the Postal Service should have to show that it 
might suffer some competitive harm if the information became public, id. at 594-95. 
Rather, the court said that competitive harm may be one of many considerations 
embedded within the good business practice exception itself. ]d. at 595. 

Similar to this case, the court in Reid v. U.S. Postal Service reviewed whether certain 
information should be withheld or redacted from requested postage statements. The 
U.S. District Court in the Southern District Court of Illinois had ordered the Postal 
Service to provide a redacted postage statement, specifically PS Form 3602. Rejd, 
2007 WL 31 1 9803, at *1 . The court ordered the Postal Service to disclose the following 
information: 

(1) The name, address and telephone number for the holder of the permit; 

(2) "Post Office of Mailing" and "Permit #" subsections; 

(3) The signature, printed name and telephone number subsections of Section 
4, but only if it clearly indicated the section was completed by the holder of the 
permit, and not by one of its agent; and 

(4) The "Verifying Employee's Signature" and "Print Verifying Employee's 
Name" subsections. ]d. 

However, the court in Reid did hold that some information contained in the postage 
statement is proprietary to the Postal Service and its customers and thus it would not be 
a good business practice to release it, and should be protected pursuant to Exemption 
3, in conjunction with 39 U.S.C. 410(c)(2). 2 For instance, the court concluded that the 
type of mail (i.e. letters, flats, or parcels), mailing date, weight of a single piece, the total 



The court in Reid declined to reach the issue of whether Exemption 4 also applies because the court 
held that the U.S. Postal Service properly withheld information pursuant to the plaintiffs FOIA request 
under Exemption 3. 2006 WL 1876682 at *9. 
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weight, and the number of containers is considered proprietary and may be redacted. 
Id. at *8. Other information on the form was found to be proprietary because it would 
reveal the permit holder's profits, rates charged to the permit holder's customers, and 
other information that could put the Postal Service and its customers at a competitive 
disadvantage, id. 

Postage statements have traditionally been treated as sensitive, commercial business 
information because they reveal mailing patterns of particular customers. Such 
information is valuable to competitors of both the Postal Service and of the mailer. 
Although it is true that the information on these requested postage statements pertains 
to an organization that is not a commercial enterprise or was mailed in connection with 
an election campaign that is now over, the disclosure of information could potentially 
impair the relationship between the Postal Service and its customers, who are 
commercial enterprises, and would accordingly be contrary to good business practice. 

In general, it is reasonable to expect that a business, whether it is the submitter or the 
Postal Service, would suffer competitive harm if the Postal Service were to disclose 
information submitted by its customers when similar information would not be disclosed 
by firms in competition with the business. See, e^ Westinahouse Elec. Com, v. 
Schlesinqer, 392 F. Supp: 1246, 1249 (E.D. Va. 1974), affd, 542 F.2d 1190 (4th Cir. 
1976). For all of the reasons stated above, the requested records were properly 
protected and redacted pursuant to FOIA Exemption 3 in conjunction with 39 U.S.C § 
410(c)(2). 8 

Exemption 4 

The financial information was also properly withheld under FOIA Exemption 4. 
Exemption 4 permits agencies to withhold "trade secrets and commercial or financial 
information obtained from a person that is privileged or confidential." 5 U.S.C. § 
552(b)(4). Financial or commercial information that is voluntarily provided to the 
government is afforded protection as "confidential" information "if it is of a kind that 
would customarily not be released to the public by the person from whom it was 
obtained." Critical Mass Energy Projec t v. Nuclear Regulatory Comm'n . 975 F.2d 871, 
879 (D.C. Cir. 1992); see also McDonnell Douglas Corp. v. NASA . 180 F.3d 303, 305 
(D.C. Cir. 1999). Information that is required to be submitted to the government, on the 
other hand, is ordinarily released unless it poses a "likelihood of substantial harm to the 
competitive positions of the parties from whom it has been obtained." National Parks & 
Conservation Ass'n v. Morton. 498 F.2d 765, 771 (D.C. Cir. 1974). 

The D.C. Circuit has prescribed an objective test in determining whether information is 
provided voluntarily - "actual legal authority, rather than parties' beliefs or intentions, 
governs judicial assessments of the character of submissions ... if an agency has no 
authority to enforce an information request, submissions are not mandatory." Ctr. for 
Auto Safety v. Nat'l High way Traffic Safety Admin. . 244 F.3d 144, 149 (D.C. Cir. 2001) 
The court in Airline Pilots Ass'n. Int'l found that the USPS did not have legal authority to 
compel FedEx to submit the redacted information, including pricing and rate information 
operational details and specifications, performance requirements and obligations and 
negotiated general terms and conditions. 2004 WL 5050900, at *5. Because customers 
generally are not required to use the Postal Service to distribute their publications or 
other mailable materials and may employ an alternate delivery firm, the Postal Service 
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takes the position that postage statements are submitted "on a voluntary basis" for the 
purpose of Exemption 4. 

Information may be considered exempt from disclosure if it is information that is not 
customarily released to the public. Critical Mass . 975 F.2d at 879; Ctr. for Auto Safety 
244 F.3d at 147-48; Airline Pilots Ass'n. Int'l . 2004 WL 5050900 at *5. Exemption 4 
categorically protects proprietary information contained in postage statements from 
disclosure since the information is not customarily released to the public. See Judicial 
Watch v. U.S. Dept. of Energy, 310 F.Supp.2d 271, 308 (D.D.C. 2004) (remarking that 
the submitter "has indicated that [the requested documents] are not customarily 
disclosed to the public"); Cortez III Serv. Corp. v. NASA . 921 F. Supp. 8, 13 (D.D.C. 
1996) (noting that the submitter's "unrefuted sworn affidavits attest to the fact that G & A 
rate ceilings are the type of information that is not regularly disclosed to the public"). 
Thus, Exemption 4 protects portions of PS Form 3602 from disclosure. 

III. Conclusion 

This is the final decision of the Postal Service on your right of access pursuant to the 
FOIA to these records. You may obtain judicial review of this decision by bringing suit 
for that purpose in the United States District Court for the district in which you reside or 
have your principal place of business, the district in which the records are located, or in 
the District of Columbia. 

As an alternative to litigation, you may wish to utilize the services of the Office of 
Government Information Services (OGIS), National Archives and Records 
Administration. OGIS was created to offer mediation services to resolve disputes 
between FOIA requesters and Federal agencies as a non-exclusive alternative to 
litigation. Using OGIS services does not affect your right to pursue litigation. You may 
contact OGIS in any of the following ways: 



Office of Government Information Services 
National Archives and Records Administration 
Room 2510 
8601 Adelphi Road 
College Park, MD 20740-6001 
E-mail: ogis@nara.gov 
Telephone: 301-837-1996; 
Facsimile: 301-837-0348; 
Toll-free: 1-877-684-6448 



For the General Counsel, 



Christopher T. Klepac 
Chief Counsel 

FOIA/Privacy and Government Relations 




cc: Mr. Enriquez 



Ms. Eyre 



Gary S. Winuk 
Zachary Norton 

f?if Political Practices Commission 
423 J Street. Suite 620 
Sacramento, California 95*14 
Tdephonc:(9l6) 322-5660 

Attorneys for Complainant 

BEFORE THE FAIR POLITICAL PRACTICES COMMISSION 
STATE OF CALIFORNIA 



In re the Matter of 



FAIR POLITICAL PRACTICES 

COMMISSION 

CASE NUMBER 08/729 



FPPC Subpoena Number 08/729-01 



DECLARATION IN SUPPORT OF 
INVESTIGATIVE SUBPOENA 
(DUCES TECUM) 



I, Tino Salinas, declare as follows: 

I. I am a Special Investigator employed by the Fair Political Practices Commission of the 
State of California. 

2. Tne Fair Political Practices Commission is empowered by section 831 15 of the 
Government Code to investigate possible violations of the Political Reform Act, contained in 
sections 81000 through 91014 of tne Govefimwm Code. 

3. Consistent with my duties as a Special Investigator, I am investigating a possible 
[ violation of section 82041 .5 of the Government Code involving sender identification 
| requirements for a mass mailing. 

4. The witness specified in the attached Investigative Subpoena (Duces Tecum) has 
[f)ossesston or control of document, or record, pertaining to Permit No. 2058, Los Angeles, CA, 
26 (J which according to your records is assigned to Committee Against Measure BB, P.O. Box 1 882, 
^ || Manhattan Beach, CA (as it appears on the attached mai ip»oces). It is our belief thai one or both ' 



24 
25 



requesting (he following mfarm*»on: 

5. SM documcn,, arc ma.cn., ,„ my jn¥estigatjollt „ ^ 
6. 1 have made reasonable efforts to obtain the dnrum^t ^ 



SO. 



I declare under penalty of p^ury ^ ^ Iawj of |h<j ^ 
is true and correct. 



tfw the foregoing 



Date: 7/7/10 



2^ 5^/^ 



Tino Salinas 
Special investigator 



Committee Against Measure 8B 

P.O. Box 1882 I PRSTSTO 

Manhattan Baach, CA 90287 us POSTAGE 

P A I O 
LOS ANGELES. CA 
PERMIT NO. 2056 



••****«AU?0"S-0ICIT 90266 
fUCN & WMfcH CH*0 
1731 WCWUT WE 

KAMNAfTWI 8f ACM CA 90266-5016 



*H4&U* fond tfua^ce 6u»u{*f$tc. 



GaryS. Wmuk W "" 

| Zak Notion 
Fair Political Proa/ccs Commission 
428 i Street Suite 620 
Sacramento, C A 95814 

Telephone Na: (916) 322-5660 FAX (916) 322-1932 
Attorneys for Complainant 



jg the Maticr of Fair Polfiicai Practice Commission Cgg Number 08/7?9.nT 



------- ~. r nuiiwq Q 

INVESTIGATIVE SUBPOENA (DUCES TECUM) 
For Personal Appe.ra.ee .ad f>r»ductU,m ot Document, »«| Thing, 
AND DECLARATION 



i Subpoena Number 08/729-01 



THE PEOPLE OF THE STATE OF CALIFORNIA, TO 

General Counsel 
United Stales Postal Service 
475 LTnfant PLZ SW Rm. 6004 
Washington DC 20260 

I . YOU ARE (item a or b must he checked): 
a. a Ordered to appear in person and to produce the records described in the aw*^ a , ■ 

personal attendance of the custodian or other qualified ^1?^ !^ declaration. The 
records are required by (his subpoena. ^ "* thC pf0duc " on of 

b ' = ^b^^rf^T!!!^ ' * iww to the date shown in item I, you produce r» . m 
legible, and durable copy of the records describe in th* ^ , . 7 prwuce (rj a true, 

(Urate of cwodiJZ f recorTm ^dec'^t-on. and («, , eonlpletl!d 

subpoo,. io the envelope, or clearly write on ihe^l^T,^ CTVc,ope ' < 2 > A,,aeh » «W of (hi, 

a. Tirto Salinas 

;j ; Telephone number: (9I6) 322 8246 



Datc/ssucd: ~t/P"/tO 



Roman G Porter 



Execut,ve Director. Fair Political Practices Commission 
(Declaration in support of subpoena attached) 
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4 

5 
6 

3 



9 
10 
II 
12 
13 
I4j' 
15 
16 
17 

IS 

19, 
20, 
21 
22, 
23 



GARYS. W1NUK 
Chief of Enforcement 
Zoic Norton 
Commission Counsel 

Sacramento, CA 95814 
Telephone: (916)322-5660 

Attorney* for Complainant 



BEFORE THE FAIR POLITICAL PRACTICES COMMISSION 
STATE OF CALIFORNIA 



In re the Matter of 



FAIR POLITICAL PRACTICES 
COMMISSION CASE NUMBER 08/729 



FPPC Subpoena Number 08/729-01 
RECORDS TI ° N ° F CUSTODlAN OF 



records. 

2. 

USPS, and: 



I, (name of custodian of records) 

I am a duly authorized custodian of records for USPS, and I have authority to certify 



, declare as follows; 

its 



In response to Subpoena 08/729.01, 1 have diligently searched the records maintained by 

». □ I have provided a true copy of all of the record, described in the subpoena, 
b. □ I have provided a true copy of all of the records described in the subpoena, except 
for the foltowmg document^ which have not been produced for the reason, stated 

herein; 



c. □ USPS does not have within r 



the subpoena. 



«» possession or control any of fhe records described 



3. 



Any and aJJ records produced pursuant to the subpoena 



lOj 
II 
12 
13 
14 
15 
16, 
17, 
I8\ 
I9| 
20 i 
21 



7"> 



23 
24 

251 
26! 
27j 
2S 



(state) 



(Printed Name of Custodian of Records) 



■ i 
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Department of Labor. Requests for au- 
thorization to produce these record* 
a bail be addressed to; Office of Work- 
Am' Compensation Programs, U.S. D&- 
partment of Labor, Washington. DO 
30600-0001. Also notify th© Attorney rs- 
•poneJbt* for til* Issuance of the sub- 
poena or court order. 

(4) Employee medical records are pri- 
marily under the exclusive Jurisdiction 
of the U.S. Civil Servloe Commission. 
The commission has delegated author- 
ity to the Postal Service and to the 
Commission's Regional Director* to re- 
tease medical Information. In response 
to proper request* and upon competent 
medical advice, in accordance with the 
following; criteria: 

(1) Except m response to a subpoena, 
or court order, do not release any med- 
ical information about an employee to 
any non-Federal entity or Individual 
without authorisation from the em- 
ployee. 

(li) With authorisation from the em- 
ployee, the Area, Information Systems 
Service Center, or Chief Field Counsel 
will respond as follows to a request 
from a non-Federal source for medical 
Information; 

(a) If, in the opinion of a Federal 
medical officer, the medical Informa- 
tion Indicates the existence of a malig- 
nancy, a mental condition, or other 
condition about which a prudent physi- 
cian would hesitate to inform a person 
suffering from such a condition as to 
Its exact nature and probable outcome, 
do not release the medical information 
to the employee or to any individual 
designated by him, except to a physi- 
cian, designated by the employee In 
writing, if a subpoena or court order 
was Issued, the responding official shall 
caution the moving party as to the pos- 
sible dangers involved If the medical 
Information is divulged. 

(*} If, in the opinion of a Federal 
medical officer, the medical informa- 
tion doe* not Indicate the presence of 
any condition which would cause a pru- 
dent physician to hesitate to inform a 
person of the exact nature and probable 
outcome of hi* condition, release it In 
response to a subpoena or court order, 
or to the employee or to any person, 
firm, or organisation he authorises in 
writing. 
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(c) If a Federal medical officer Is not 
available, refer the request to the Civil 
Service Commission regional office 
with the medical certificates or other 
medical reports concerned. 

(5) DO not release any records con- 
taining Information as to the employ- 
ee's security or loyalty. 

(*) Honor subpoenas or court orders 
only when disclosure is authorised. 

(?) When authorized to comply with a 
subpoena duces tecum, do not leave the 
original records with the court. 

(b) [Reserved] 

[40 TH 7331, Feb. 19. Ira. as anteadsd at 51 
Fit StfttC, July ». 198S; 54 FR 55631, Oct. 30. 
1*91. B erfset gn ata d at 58 FR 5*834. Nov. 7. 

im: s» f* 3*TU July is. am e» r» «79». 

How. 19,19991 



reoorde la certain legal 



or 
pro- 



fa) Stops and appHcabiUiy of this ne- 
tian. (I) This section establishes proce- 
dures to be followed If the Postal Serv- 
ice or any Postal Service employee re- 
ceives a demand for testimony con- 
cerning or disclosure of: 

(1) Record* contained In the flies of 
the Postal Service; 

(II) Information relating to records 
contained in the file* of the Postal 
Service; or 

(III) Information or records acquired 
or produced by the employee in the 
course of hi* or her official duties or 
because of the employee's official sta- 
tu*. 

(2) This section does not create any 
right or benefit, substantive or proce- 
dural, enforceable by any person 
against the Foetal Service. 

(3) This section dose not apply to any 
of tha following; 

(D Any legal proceeding In which the 
United States Is a party; 

(111 A demand for testimony or 
records made by either House of Con- 
gress or, to the extent of matter within 
It* jurisdiction, any committee or sub- 
committee of Congress; 

(111) An appea r ance by an employee 
in his or her private capacity fn a legal 
P*oc**dtot to which the employee's 
testimony doe* not relate to the em- 
ployee's official duties or the functions 
of the Postal Service; or 
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United Stole* Postal Service 

(iv) A demand for testimony or 
records submitted to the Postal Inspec- 
tion Service (a demand far Inspection 
Service records or testimony will be 
handled In accordance with rules in 

mm 

«) This section does not exempt a re- 
quest from applicable confidentiality 
requirements, including toe require- 
ment* of the Privacy Act. 6 U.SC. 552a. 

(b) Definitions. The following defini- 
tions apply to this section: 

(1) Adjudicative authority includes, 
but is not limited to, the following: 

(1) A court of law or other Judicial fo- 
rums, whether local, state, or federal: 
and 

(ll) Mediation, arbitration, or other 
forams for dispute resolution, 

(2) Demand includes a subpoena, sub- 
poena duces tecum, request, order, or 
other notice for testimony or records 
arising is a legal proceeding. 

(3) Employee mesne a current em- 
ployee or official of the Postal Service, 

(4) General Counsel means the General 
Counsel of the United States Postal 
Service, the Chief Field Counsels, or an 
employee of the Postal Service acting 
for the General Counsel under a delega- 
tion of authority. 

(5) Legal p rocee din g means: 
«> A proceeding before an adjudica- 
tive authority: 

(it) A legislative proceeding, except 
for a proceeding before either House of 
Congress or before any committee or 
subcommittee of Congress; or 

(ill) An administrative proceeding. 

(«) Private HOgatton mesne a legal 
proceeding to which the United States 
Is not a party. 

(7) Record* custodian means the em- 
ployee who maintains a requested 
record. For assistance in identifying 
the custodian of a specific record, con- 
tact the Manager. Records Office. U.S. 
Postal Service. 475 L'Enfnnt Plasa, 
SW„ Washington, DC 20300. telephone 
(202) 208-2608. 

(8) Testtmou* means st ate m ents made 
in connection with a legal proceeding, 
loc lading but not limited to state- 
ments In court or other forums, deposi- 
tions, declarations, affidavits, or re- 
sponses to In terror stories. 

(9) United States means the federal 
government of the United States and 
any of its agencies, establishments, or 
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instrumentalities, including the United 
States Postal Service. 

(C) Retirements for submitting a de- 
mand for testimony or records, (i) Ordi- 
narily, a party seeking to obtain 
records from the Postal Service should 
submit a request in accordance with 
the provisions of the Freedom of Infor- 
mation Act (POIA). 5 U.S.C. 552, and 
the Postal Service* regulations Imple- 
menting the POIA at 30 CFR 285.1 
through 286.0 or the Privacy Act. S 
U S.C. 552a and the postal Services 
regulations implementing the Privacy 
Act at 38 CPB 208.1 through 288.9. 

(2) A demand for testimony or 
recorde leaned pursuant to the rulee 
governing the legal proceeding in 
which the demand arises muet: 
(I) Be to writing; 

(ID Identify the requested record and/ 
or state the nature of the requested 
teetlmony, describe the relevance of 
the record or testimony to the pro- 
ceeding, and why the Information 
sought is unavailable by any other 
means; and 

(Hi) If testimony is requested, con- 
tain a summary of the requested testi- 
mony and a showing that no document 
could be provided and used in lieu of 

(3) Procedures for service of demand 
are made as follows: 

(1) Service of a demand for testimony 
or records (Including, but not limited 
to. personnel or payroll information) 
relating to a current or former em- 
ployee must be made in accordance 
with the applicable rules of civil proce- 
dure on the employee whose testimony 
is requested or the records custodian. 
The requester also shall deliver a copy 
of the demand to the District Manager. 
Customer Services and Sales, for all 
current employees whose work location 
is within the geographio boundaries of 
the manager's district, and any former 
employee whose last position was with- 
in the geographic boundaries of the 
manager's district. A demand for testi- 
mony c* records most be received by 
the employee whose testimony Is re- 
quested and the appropriate District 
Manager, cue comer Services and Sales, 
at least ten (10) working days before 
the date the teetlmony or records are 
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(it) Service of a demand for testi- 
mony or records other than those de- 
scribed la paragraph (oXSXO of this 
Motion most be made In a/»ordance 
with the applicable rulee of civil proce- 
dure on the employee whose testimony 
is reqaested or the records custodian. 
The requester also shall deliver * copy 
of the demand to the General Counsel. 
United State* Postal Service, 475 
L'Knfant Plana. SW. Washington DC 
20280-1100. or the Chief Field Counsel. A 
demand for testimony or records mast 
be received by the employee and the 
General Counsel or Chief Field Counsel 
at least ten (10) working days before 
the date teetlraony or records are need- 
ed. 

(d) Procedures followed in response to a 
demand for UsOmomi or records. (1) After 
an employee receive, a demand for tes- 
timony or records, the employee shall 
Immediately notify the Oeneral Coun- 
sel or Chief Field Counsel and request 
ins tractions 

(2) An employee may not give testi- 
mony or produce records without the 
prior authorisation of the General 
Counsel. 

<3M1> The Oeneral Counsel may allow 
an employee to testify or produce 
records If the Oeneral Counsel deter- 
mines that granting permission; 

(A) Would be appropriate under the 
rules of procedure governing the mat- 
ter in which the demand arlsee and 
other applicable laws, privileges, rules, 
authority, and regulations; and 

(B) Would not be contrary to the in- 
terest of the United Stats*. The inter- 
est of the United States includes, but is 
not limited to, furthering a public in- 
terna t of the Postal Service end pro- 
tecting the human sad financial re- 
source* of the United States. 

<tl> An employee-* testimony shall be 
limited to the Information set forth in 
the statement described at paragraph 
(0X2) of this section or to such portions 
thereof as the Oeneral Counsel deter- 
mine* ars not subject to objection. An 
employee's tsssfmony shall be limited 
to facts within the personal knowledge 
of the employe*. A Postal Service em- 
ploye* authorised to give testimony 
under this rule is prohibited from giv- 
ing expert or opinion testimony, an- 
swering hypothetical or speculative 
questions, or giving testimony with re- 
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epect to privileged subject matter. The 
Oeneral Counsel may waive the prohi- 
bition of expert testimony under this 
paragraph only upon application and 
showing of exceptional circumstances 
and the request substantially meets 
the requirements of this section. 

(4> The General Counsel may estab- 
lish conditions under which the em- 
ployee may testify. If the General 
Counsel authorise* the testimony of an 
employee, the party seeking testimony 
shall make arrangements for the tak- 
ing of testimony by tboes methods 
that, in tbs General Counsel's view, 
will least disrupt the employee's offi- 
cial duties. For example, at the Oen- 
eral Counsel's discretion, testimony 
may be provided by affidavit*, answers 
to interrogatories Written depositions, 
or depositions transcribed, recorded, or 
preeerved by any other means allow- 
able by law. 

(*) If a response to a demand for tes- 
timony or records is required before 
the General Counsel determines wheth- 
er to allow an employe* to testify, the 
employee or counsel for the employee 
shall do the following: 

(i> Inform the court or other author- 
ity of the regulations in this section: 
and 

(11) Request that the demand be 
stayed pending the employee's receipt 
of the General Counsel's Instructions. 

m If the court or other authority de- 
clines the request for a stay, or rules 
that the employee must comply with 
the demand regardless of the General 
Counsel's Instructions, the employs* or 
counsel for the employee shall respect- 
fully decline to comply with the de- 
mand, citing United States ex ret. Touhy 
ftaoen. 340 U.S. 462 (i»i>. and th* 
regulation* In this section. 

(7) The Oeneral Counsel may request 
the assistance of tbs Department of 
Justios or a U.S. Attorney where nec- 
essary to represent th* interest* of the 
Postal Service and the employee. 

(I) At his or her discretion, the Oen- 
eral Coon— 1 may grant a waiver of any 
prooedar* d**cribed by this section, 
where waiver is considered n«c****ry 
to promote a significant interest of th* 
United Stat** or for other good cans*. 

(») If It otherwise is permissible, the 
records custodian may authenticate, 
upon the request of the party seeking 
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Unttrt State* Portal Swvic* 

dlsclosurs, coplei of the records. No 
employee of the Postal Service shall 
respond In strict compliance with the 
term* of a subpoena duces tec am un- 
law •pacifically authorized by the Gen- 
eral Counsel. 

(e) Posted Strviee employees as expert 
witnasa. No Postal Service employee 
may testify m an expert or opinion 
witness, with retard to any matter 
arising oat of the employee'* official 
dotie* or the function* of the Postal 
Semce, for eny party other than the 
United State*, except that In extraor* 
dlnary circumstances, the Goner*! 
Counsel may approve such expert testi- 
mony la private litigation, a Portal 
Service employee may not testify as 
such an expert wi tries* without the ex- 
press authorlxatlOQ of the Genera] 
Counsel. A litigant must obtain au- 
thorization of the General Counsel be- 
fore designating a Postal Service em- 
ployee as an expert witness. 

<f) Substitution of Postal Service em- 
ployees. Although a demand for testl- 
mony may he directed to a named 
Postal Service employee, the General 
Counsel, where appropriate, may des- 
ignate another Postal Service em- 
ployee to give testimony. Upon request 
and for good cause shown (for example, 
when a particular Postal Service em- 
ployee has direct knowledge of a mate- 
rial fact not known to the substitute 
employee designated by the Postal 
Service), the General Counsel may per- 
mit testimony by a named Postal Serv- 
ice employee. 

Cg) Pees and cost*. (I) The Postal serv- 
ice may charge fees, not to exceed ac- 
tual costs, to private litigants seeking 
testimony or records by request or de- 
mand. The fees, which are to bs cal- 
culated to reimburse folly the Postal 
Service for processing the demand and 
providing the witness or records, may 
Include, among others: 

(i> Costs of time spent by employees, 
including attorneys, of the Postal 
Service to process and respond to the 
demand; 

01) Costs of attendance of the em- 
ployes and agency attorney at any dep- 
osition, hearing, or trial; 

(111) Travel costs of ths employee and 
agency attorney; 
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(lv) costs of materials and equipment 
used to search for. process, and make 
available Information. 

(2) All costs for employee time shall 
be calculated on the hourly pay of the 
employee (including all pay. allowance, 
and benefit!) and ahal) include the 
hourly fee for each hour, or portion of 
each hour, when the employee Is In 
travel, in attendance at a deposition, 
hearing, or trial, or is processing or r*. 
•ponding to a request or demand. 

(3) At the discretion of the Postal 
Service, where appropriate, cost* may 
be estimated and collected before testi- 
mony is given. 

(h) Acceptance of service. This section 
does not in any way abrogate or modify 
the requirements of the Federal Holes 
of Civil Procedure (28 U.S.C. Appendix) 
regarding service of process. 

100 FR YrOi, Apr. 3. 1*30. u umwxUd at 40 
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with subpoenas, 
court orders by 
lyese within the Inesee- 
where the Portal Serr- 
loe, the United Stats*, or any other 
federal agency is not a party. 

(a) Applicability of i his section. The 
rules In this section apply to all fed- 
eral, it* to, end local court proceedings, 
as well as administrative and legisla- 
tive proceedings, other than: 

(1) Proceeding, where the United 
States, the Postal Service, or any 
other federal agency la a party; 

(2) Congressional requests or sub- 
poena* for testimony or documents; 

(3) Consultatlvs services and tech- 
nical assistance rendered by the In- 
epecuon Service in executing it. nor- 
mal functions; 

<«) Employees serving as expert wit- 
nesses in connection with professional 
and consultative services under 5 CFR 
part 7001, provided that employees act- 
ing in this capacity must state for the 
record that their testimony reflect* 
their personal opinions and should not 
be viewed as the official position of ths 
Postal Service; 

(5) Employees making sppearancss in 
their privets capacities in proceedings 
that do not relate to the Postal Service 
(e.g., cases arising from traffic acci- 
dents, domestic relations) and do not 
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Eyre, Jane - Washington, DC 

From: Corinna ZareK [Corinna.Zarek@nara.gov] 

Son* Thursday. June 23, 201 1 224 PM 

To: Eyre. Jane G - Washington, DC 

Subject: Fwd: FOIA USPS 
Attachments: Document Request.PDF 

Jane, 

Attached is the string of correspondence (in reverse chron) including the Initial subpoena sent to USPS. Any light you can 
shed on this Including whether It was property treated as a FOIA request, and, if so, whether properly processed would 
be great 

Thanks for your help, as always. 
Corinna 



Corinna Zarek 
Attorney Advisor 
Office of Government 

informBtlon Services 
5601 Adelph? Rd., Rm. 2510 
College Park. MD 20740 
Dir: 301.8373788 
Main: 301.837.1996 
Fax: 301,837.0348 

.a rchhHSS.gov/ogfe 



»> Zachary Norton <ZNorton@fppc.ca.gov> 6/23/20L1 2:19 PM »> 
Ms. Zarek- 

Attached are the documents pertaining to the request for records fro the USPS. Included are scanned copies of the 
original subpoena, replies for various employees of USPS, and our agencies FOIA request, and the USPS's reasons for its 

denial. 



Zachary W. Norton 

Commission Counsel, Enforcement Division 

FAIR POLITICAL PRACTICES COMMISSION 

428 J Street. Suite 620 | Sacramento, CA 95814 

916.322.3956 Office | 916.322.1932 Fax | 7norton@fDDc.co.90v 



Confidentiality Notice : This email message, including any attachments, isfor the sole use of the intended recioient(s) and may 
contain confidential end privileged information. Any review, use, disclosure, or distribution not authorized by the intended 
reciplent(s) is prohibited. If you are not the Intended recipient, please contact the sender by reply e-mofi and destroy all copies of 
the original message. 
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such requests are reviewed under the Freedom of Information. Accordingly, that is how the request was 
processed. 

In the response to FPPC by Rodger Enriquez of Mailing Requirements On accordance wfth Postal Service 
guidelines which Implement the FOIA), certain Information was wfthhefd under FOIA Exemption 3, in 
conjunction with 39 USC 410(c)(2), and Exemption 4. FPPC was provided in the response with procedures on 
how to appeal the response, 

FPPC submitted an appeal to the Office of the General Counsel, On January 10, 2011, Mr. Christopher Kfepac 
responded to the appeal and upheld the initial decision. Mr. Ktepac informed Mr. Norton, FPPC, of his right seek 
obtain judicial review In US District Court or to utilize the services of the Office of Government Information 
Services (OIGS). 

Based on my review of the documentation, it appears that this request was property handled In accordance with 
Postal Service release of Information regulations found in 39 Code of Federal Regulations 265. The infbrmatkxi 
withheld consisted of propriety information of a Postal Service customer. It Is not a good practice for the Postal 
Service to disclose this type of information to a third party and ft was properly withheld under Exemptions 3 and 

4. 

Mr. Norton's right to seek judicial review in federal district court remains intact should he wish to pursue this 
matter. 

Please let me know if I can be of further assistance. 
Jane Eyre 

Mgr, Records Office 
U.S. Postal Service 
202-268-2144 



From: Corinna Zarek [mailto:COrinna.Zarek@nara.gov] 
Sent Thursday, June 23, 2011 2:24 PM 
To; Eyre, Jane G - Washington, DC 
Subject: Fwd: FOIA USPS 

jane, 

Attached is the string of correspondence (in reverse chron) including the initial subpoena sent to USPS. Any light 
you can shed or this including whether it was property treated as a FOIA request, and, if so, whether properly 
processed would be great 

Thanks for your help, as always. 
Corinna 



Corinna Zarek 
Attorney Advisor 
Office of Government 
Information Services 
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SeoaAdelphi Rd.,Rm.2510 
College Park, MD 20740 
Din 3Ql.B37.3788 
Main: 301.837.1996 
Fax: 301.837.0348 

www.grchlves,Rov/QRis 



»> Zachary Norton <ZNorton@fppc.ca.gov> 6/23/2011 2:19 PM »> 
Ms. Zarek- 

Attached are the documents pertaining to the request for records fro the USPS. Included are scanned copies of 
the original subpoena, replies for various employees of U5P5, and our agencies FOIA request, and the USPS's 
reasons for its denial. 



Zachary W. Norton 

Commission Counsel, Enforcement Division 

FAIR POLITICAL PRACTICES COMMISSION 

428 J Street, Suite 620 | Sacramento, CA 956 1 4 

916.322.3956 Office | 91 6.322. 1932 Fax | ^QrtpnfffPPC.ca.qov 



Confidentiality Notice : This email message, Including any attachments, is for the sole use of the intended recipient(s) and 
may contain confidential and privileged information, Any review, use, disclosure, or distribution not authorized by the 
Intended recipient^) is prohibited, tf you are not the intended recipient, please contact the sender by reply e-mail and 
destroy all copies of the original message. 
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Zachary Norton 



Swfc 

To: 
Ce: 



From: 



Row*. GorekSne O - Long Oeach. CA &jtinikSne-o.rows4$u gov} 
Wedr»eeday, November 17, 2010 1238 PM 



Stdjjoefc 



Zaehary Marlon 
Enrique*. Rodger - Los Angeles, CA 

cruu* ftai Mi 1 1 1 itm mull 

39cfr265.12.pdf 



Mr. Norton - This responds to your inquiry to Mr. Enriquez regarding whether the Postal Service's response to FPPCs 
tTTquiry for rscwds to affected by the fact that the FPPC a yoveromunt agency that-issued e suopoeoa. Unfortunately In 
this instance, the answer is no. The Postal Service is required to follow Us own regulation* when responding to 
subpoenas. These, re gulati ons are to u sle d in 39 CJ*.R. Section 206.12- J Bin attaching a copy for your reference. As 
Hiaj|t rs g u t^ om gxpisin. amumlnq the roots! Son/toe is nut ■ party to the iBQSdon, rogusiti fbr roconJo mu isutowod 
under the Freedom of Information end Privacy Acts. That Is how your requ est was analyzed. 

However, as was set forth in Mr, Enrique** November 2, 2010 letter to you, you have the right to appeal his decision to 
the Chief CouraeL Customer Programs, i apologize that we cannot assist you further at tNs tane. f encourage you to 
take advantage of these appeal procedures. 

Thank you. 

GerakflneO. Row© 

Deputy Managing Counsel 

Pacific Area - long Beach Uw Office 

300 Long Beach B*vd-, Room 240 

Long Beech, CA 90602-2496 

562-628-1340 

FAX: 662-628-1368 

CONFIDENTIAL AND PRIVILEGED 

DO NOT DISSEMINATE OR FILE WITHOUT SENDER'S PERMISSION 



52? mmS* ¥^rJn?S!2m^^PH'^ i m? 

Toe Enriqoez, Rodger - Los Angeles, CA 
Subject: Postal Aaooadi 

Mr.Enrtquaz- 

Thank you for taking the time to speak with me regarding records for Los Angeles Permit Number 2056 this afternoon. 
As I mentioned earlier. The Fair PoRticat Practices Commission is a government agency that issued a subpoena for 
records relating to mailngs sent out wJth this permit on or about October 9 1 , 10, and 22 of 2006. Specifically, we wanted 
to know haw many pieces erf m*M were sens out us*n« this permit on ?bes* sate* | have Included a copy of the original 
jubpoerw fbr your reference. Please fee* free to contact me c^scth/ with any questtons « (916) 322-J956. 




ZocharyW. Norton 

Cp mmm i W l Cou n ee i, Enforcement PMston 

FAM? PONTIC AL PRACTICES COMMGSON 
428 J Street, Slit© 620 | Sacramento. CA 9361 4 
9l6v32Z3%6 Office | 916.322.1932 Fa* \ 




SflfiflsatttflKigflto ™* emaH message, including Brry tttechmems, is for the sole use of the inteiKfed recipients) and nw 
contain confident!* and prrvtteged information. Any review, v«, disclosure, or distribution nor authorized by the intended 
recipient**) is prohibited, if you are not the intended recipient please contact the sender by reply e-mail and destroy afl copies of 
the original message. 
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Ktemc Christopher T - Washington. DC 

From: Ktepac Christopher T - Washington p DC 
Sent: Tuesday, August 09, 201 1 10:43 AM 
To: Wood, Alexander W - Washington, DC 
Subject: Fw: FW FOIA USPS 

Fyl 

Christopher T. Klepac 

Sent from my BlackBerry Wireless Handheld 



From: Corinna Zarek [rnaflto:COrinruLZarek@nara.gov] 

Sent: Tuesday, August 09, 2011 07:26 AM 

To: Eyre, Jane G - Washington, DC 

Cc: Klepac, Christopher T - Washington, DC 

Subject: RE: FW: FOIA USPS 

Lets do 4:00. Til ask for a conference line and forward the information as soon as they send it back over to me. 
Thanks for taking the time to talk with us. 



Corinna Zarek 
Attorney Advisor 

Office of G»v«rciment Information Services 

8601Adelphl Rd, Rm. 2S10 
ColegePark, MD 20740 

Oir: 301.837.3788 
Main: 301.837.1996 
Fax: 301837.0348 



»> "Eyre, Jane G - Washington, DC <Jane,G.Eyre@usps.gov> 8/8/2011 4:44 PM »> 
Corinna, 

We are only available after 2:00 tomorrow. Would 3:00 or 4:00 work for you? 

Otherwise, we can look at Wednesday or Thursday. 

Jane 



From: Corinna Zarek [mailto:Corinna.Zarek@riara.gov] 

Sent: Monday, August 08, 2011 4:28 PM 

To; eyre, Jane 6 - Washington, DC 

Cc Klepac, Christo pher T - Washington, DC 

Subject; RE; FW: FOIA USPS 

WeVe got a staff meeting that starts at 2 tomorrow, could we say 1:30? Thanks! 
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Corinna Zarek 
Attorney Advisor 

Office of Qomnnwit information services 

8601 Adelphi Rd„ Rm. 2510 
Colege Park, MD 20740 
Din 301-8373788 
Main: 301,837.1996 
Fax: 301-837.0348 

yww.an^ty^ov/qHS 



»> "Eyre, Jane G - Washington, DC' <Jane,G-Eyre@usps.gov> 8/8/2011 2:41 PM »> 
Corinna, 

I have a 10:00 appt - how about 2:00 pm? 
Jane 



From: Corinna Zarek [maIfto:Cortnna.Zarek@nara,gov] 

Sent: Wednesday, August 03, 2011 8:21 AM 

To: Eyre, Jane G - Washington, DC 

Cc Klepacv Christopher T - Washington, DC 

Subject: Re: FW: FOIA USPS 

Jane, 

Thanks forgetting back to me. Is tl^ 

day e open, oouU we say 11 a.m.? Til set up a conference Hne and pass along tnediaHn mfbrmation once I 
hear back from you on a time. 

Thanks, 
Corinna 

»> "Eyre, Jane G - Washington, DC < Jane.G.Byre@usps.gov> #2/2011 8:03 PM »> 
Tuesday will be fine 

From: Corinna Zarek [maitosiCorinna^arek^nara^ov] 

Sent: Tuesday, August 02, 2011 02:32 PM 

To: Eyre, Jane G - Washington, DC 

Cc: KJepec, Christopher T - Washington, DC 

Subject: R& FW: FOIA USPS 

Jane, 

Would next Tuesday work for you to talk briefly with OGIS staff? I appreciate your making the time to talk with 
us and It would begreattogetthfccaHsetupthfc week so we can plan ahead for next week. If not Tuesday, 
we haveavaiteDiKy Wednesday afternoon or Thursday. 

Thank you, 
Corinna 

>» Corinna Zarek 7/27/2011 4:29 PM »> 
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Jane, 

Thanks for getting back with me. We can talk any time on Tuesday, Aug. 9. Just Jet us know what works best 
for you and weH set up a conference Hne. 

Thanks much, 
Corinna 



Corinna Zarek 
Attorney Advisor 

Office of GovcmfWitt Information Wtvkvj 

8601 Adelphl Rd., Rm. 2510 
College Parle MO 20740 
Dir: 301337.3788 
Matn:301.837.199S 
Fax: 301.837.0348 



»> "Eyre, Jane G - Washington, DC <Jane.G.Eyre@usps.gov> 7/27/2011 4:25 PM »> 
Corinna, 

My apologies that we wtfl not be able to speak with you arxwt this matter untl trie week of Augusts. Please let 
us know if there is a date 8i time that we that you would be available. 



Jane Eyre 

Mgr, Records Office 
USPS 

202-268-2144 



From: Corinna Zarek [mailto;Corinna.Zarek@na ra.gov] 

Sent: Friday, Jury 22, 2011 4:28 PM 

To: Eyre, Jane G - Washington, DC 

Ca Ktepac, Christopher T - Washington, DC 

Subject: RE: FW: FOIA USPS 

Jane and Chris, 

Thanks for the explanation. I was talking this over with the OGIS deputy director, Karen Rnnegan, and we're 
both just having a hard time seeing the Exemption 4 concerns on releasing an aggregate number versus 
releasing pricing data where it's much more clear. Would you have 10-15 minutes sometime next week to have 
a brief call wfthussowecan talc withyou about this? We want to make sure we both have a dear 
urxJerstandmg before we go beck to our OGIS customer here. 

Thanks so much, 
Corinna 



Corinna Zarek 
Attorney Advisor 
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OfRct Of Sowernment Information Services 

8601 Adeiphi ftd., Rm. 2510 
College Park, MO 20740 
Dir: 301.837.3788 
Main: 301^37.1996 
Fax: 301.837.0348 

vww,arttiiygs-gQv/gfti$ 



>» "Eyre, Jane Q - Washington, DC <Jane.G.gyre@usps.gov> 7/18/2011 10:09 AM »> 
Postage statements have tradit tonally been treated as sensitive, commercial business Irifformation because they 
reveal mailing patters of particular customers. Such information Is valuable to competitors of both the Postal 
Service and of the mater. Although it is true that the Information on these requested postage statements 
pertains to an organization that is not a oomrneraal enterprise or was mated in connection with an election 
campaign that ts now over, the disclosure of ir/ormaoon could potentially Impair the retaodnship between the 
Postal Service and its customers, who are commercial enterprises, and would accordingly be contrary to good 
business practice. 

In general, it b reasaonble to expect that a business, whether it is the submitter or the Postal Service, would 
suffer competitive harm r the Postal Service were to disclose Irtrormatan submitted by Its customers when 
similar information would not be disclosed by firms in competition with the buslnesss. 

The Postal Reorganization Act established the Postal Service as an mdependenty executibve branch 
establishment and genera ly directed It to conduct Its operation in accordance with sound business principles. 
39 USC 410(0X1), subsection (cX2) of 410 provides that subsection (bXl) <*°es "<* requ"* the disclosure of 
information of a comrrierdai nature,.. .whether or not obtained from a person outside the Postal Service, which 
under good business practice would not be publicly disclosed." The Information tha was withheld, rails Into this 
category. 

Jane Eyre 

My, Records Office 

202-268-2144 



From; Corirtna Zarek [rriailtoiCormr^.Zarelc^naTa.gov] 
Sent: Friday, July 15, 2011 2:51 PM 
To! Eyre, Jane G - Washington, DC 
Subject: RE: FW: FCHA USPS 

Jane, 

The redacted form was Inducted in that pdf packet I sent you on June 23 f that you also attached in your 
message of July 1. 

I*m a tttfe ajnfused about appocatxxi of the unit onting argumeftf here. The requester *s sx* seeing pricing 
information at all - he does not want the price per piece, nor the total price, he only wants to know the total 
number of pieces malted, I'm having a hard time seeing how these exemptions would be required for that 
particular field? 

Thanks, 
Corinna 
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CorionaZarek 
Attorney Advisor 

Office of <3ov«mn»«nT information Sanrioes 

8601AdelphiRd.,Rm. 2S10 
College Park, MO 20740 
Din 301.837.3788 
Main: 301.837.1996 
Fax: 301.837.0348 

WWW.archjyeg.KOv/QKk 



>» "Eyre, Jane G - Washington, DC <Jane,<3.Eyre@usps,90v> 7/12/2011 3:16 PM »> 
Corinna, 

I did not see the form, but it likely invoives unit pricing. If the unit pricing Is left In, you can back in to the mall 
piece numbers. There are a series of forms under the PSF 3602 designation and are onlne at 

f^://wy m. usps T cprn/fQrTra/al 

Postal Service policy has not changed with regard to the release of this type of iiformatton. I do not know 
under what drcumstances this Information may have previously been provided to the State, and I have no 
Knowledge or iz, 

Let me know If you have further questions. I can be reached at 202-268-2144 
Jane Eyre 

Manager, Records Office 
USPS 



From; Corinna Zarek [mailto:COrinnaJarek@nara.90v] 
Sent: Tuesday, July 05, 2011 10:39 AM 
To: Eyre, Jane G - Washington, DC 
Subject; Re: FW: FOIA USPS 

Jane, 

Thanks for taking the time to go through all of this. 

One question that I had - since I'm not terribly familiar with USPS practice pertains to the rate(s) charged 
senders such as this one. Is fc Just a fiat postal rate that tr*s sort of permit aitows tor? Or is there more of a 
"unit pridng" argument here? 

Another matter that Mr. Norton raised with me is that he was typically able to Informally ask for (and obtain) the 
numbers of pieces of mail sent before this inquiry. Has USPS poky changed in requiring a formal request for 
that type of information? 

I understand that the agency's position is firm and final; however, any additional information I can provide is 
helpful. 

Thank you, 
Corinna 
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Corinna Zarek 
Attorney Advisor 
Office of Government 

Information Services 
8601 Adelphi Rd., Rm. 2510 
College Park, MD 20740 
Dir: 301.837.3788 
Main: 303-837.1996 
Fax: 301.837.0348 



>» "Eyre, Jane G - Washington, DC <Jane.G.Eyre@usps.gov> 7/1/2011 11:00 AM »> 

Me 7s>m^ 

This responds to your Inquiry regarding a complaint your office received concerning an "investigative subpoena* 
submitted to the Postal Service by Mr. Zachary Norton of the Fair Polfdtcal Practices Commission, Sacramento, 
CA- 

A review of refeveant records shows that Ms. Geratdine Rowe, Deputy Managing Counsel, Pacific Area-Long 
Beach Law Office, sent an email to Mr. Zachary Norton on November 17, 2010. She informed Mr. Norton that 
the Inquiry for records (the subpoena) Is affected by the fact that the FPPC is a (state) government agency that 
issued a subpoena, but that the Postal Service is required to follow its own regulations when responding to 
subpoenas as set forth in 39 CFR Section 265.12. Ms. Rowe provided Mr. Norton with a copy of 39 CFR Section 
265.12 for reference. She further explained that, assuming the Postal Service is not a party to the litigation, 
such requests are reviewed under the Freedom of Information. Accordingly, that ss how tj*e request was 
processed. 

In the response to FPPC by Rodger Enriquez of Mailing Requirements (in accordance with Postal Service 
guidelines which implement the FOIA), certain information was withheld under FOIA Exemption 3, in 
conjunction with 39 USC 410(cX2) r and Exemption 4. FPPC was provided In the response with procedures on 
how to appeal the response. 

FPPC submitted an appeal to the Office of the General Counsel. On January 10, 2011, Mr. Christopher Ktepac 
responded to the appeal and upheld the initial decision. Mr. Ktepac Informed Mr. Norton, FPPC, of his right seek 
obtain judicial review in US District Court or to utllze the services of the Office of Government Information 
Services (0I6S). 

Based on my review of the documentation, ft appears that this request was property handled in accordance with 
Postal Service release of information regulations found In 39 Code of Federal Regulations 265. The information 
wfthhekJ consisted of propr^ 

Service to dtedose this type of Information to a third party and it was property withheld under Boernptions 3 and 

4. 

Mr. Norton's right to seek judicial review in federal district court remains intact should he wish to pursue this 
matter. 

Please let me know if I can be of further assistance. 

Jane Eyre 

Mgr, Records Office 
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US. Postal Service 
202-268-2144 



From: Corlnna Zarek [mailto:Corinria.Zarek@rara.gcwO 
Sent: Thursday, June 23, 2011 2:24 PM 
To: Eyre, Jane 6 - Washington, DC 
Subject: Pwd: FOIA USPS 

Attach Js the stmg of ajnespQtidence (in n^ Including the initial subpoena sent to USPS, Any Ight 

you can shed on this including whether It was property treated as a FOIA request, and, ff so, whether properly 
processed would be great. 

Thanks for your help, as always. 
COrinna 



Corirma Zarek 
Attorney Advisor 
Office of Government 

Information Services 
8601 Adetphi M, Rm. 2510 
College Park, MD 20740 
Dir: 301.837.3788 
Main: 301.837.1996 
Fax: 301.837.0348 

V f WW^rcMve$.gW/9BiS 



»> Zachary Norton <ZNorton@fppc.ca.gov> 6/23/2011 2:19 PM »> 
Ms. Zarek- 

Attached are the documents pertaining to the request for records fro the USPS. Included are scanned copies of 
the original subpoena, replies for various employees of USPS, and our agencies FOIA request, and the USPS's 
reasons for its denial. 




Zachary W. Norton 

Commission Courts*!, Enforcement Division 

FAIR POLmCAL PRACTICES COMMISSION 

428 J Street, Suite 620 | Sacramento, CA 9581 4 

916.322.3956 Office | 916.322.1932 Fax | znorton@fpoc.cq.aov 



This email message, irxiuding any attachments. Is for the sole use of the Intended recipients) and 
may contain confidential and privileged information. Any review, use, disclosure, or distribution not authorized by the 
intended redpfent(s) is prohibited. If you are not the Intended recipient, please contact the sender by reply e-mail and 



8/9/2011 



Page 8 of 8 

destroy all copies of the original message. 



8/9/2011 



Page 1 of 2 



Small, Wylene E - Washington, DC 



From: Chavannes-Battle, Nancy P - Washington, DC 

Sent: Wednesday, February 08, 2012 4:32 PM 

To: Small, Wylene E - Washington, DC 

Subject: FW: 1 1-01 9 Norton final.doc 
Attachments: 1 1 -01 9%20Norton%20final.doc 



I do not know if you have this one. 



From: Eyre, Jane G - Washington, DC 
Sent: Tuesday, February 07, 2012 1:59 PM 
To: Chavannes-Battle, Nancy P - Washington, DC 
Subject: FW: 11-019 Norton final.doc 

FYI: 



From: Meadows, B Jeff - Washington, DC 
Sent: Tuesday, February 07, 2012 10:22 AM 
To: Eyre, Jane G - Washington, DC 

Cc: Klepac, Christopher T - Washington, DC; Wood, Alexander W - Washington, DC 
Subject: FW: 11-019 Norton final.doc 

Jane, here is the Norton appeal, 11-019. Alex Wood worked on this one, so I have copied him 
on this message. As you'll see, this appeal is from the California FPPC. As noted below, 
there is another appeal out there from the FPPC - I can look for this one a well (?).. 

Re: the message below - Jane, I think your "upholding" mentioned below referred to your 
communications with OGIS when the FPPC asked OGIS to look into this matter after they 
received our appeal decision (I think I have my facts straight here). 

B.J. Meadows III 
Attorney, Legal Strategy Section 
United States Postal Service 
(202) 268-3009 



From: Meadows, B Jeff - Washington, DC 
Sent: Friday, January 13, 2012 4:58 PM 
To: Bartholf, Frank M - St Louis, MO 

Cc: Klepac, Christopher T - Washington, DC; Eyre, Jane G - Washington, DC 
Subject: 11-019 Norton final.doc 

Finally pulled up this appeal: first I couldn't find the hard copy file, and then I could not get the 
spreadsheet to cooperate. But here it is. It is indeed an appeal from the California Fair 
Political Practices Commission. So this appeal involved a separate, later FOIA request than 
the one we saw as an attachment to an earlier email message today. 

On a quick read of our appeal decision, we upheld redactions made to a 2008 political mailing 
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statement under FOIA Exemptions 3 and 4 - as commercially sensitive, "proprietary" 
information. The FPPC apparently does not like our decision and has filed suit. 

Jane, one of the emails from today (from Geraldine Rowe, I think) said you "upheld" this matter 
on July 1 , 201 1 ; but that date follows Chris's appeal decision here, on Jan. 1 0, 201 1 . Maybe 
this reference was to another FOIA request for similar political mailing information? Jeff 

B.J. Meadows til 
Attorney, Legal Strategy Section 
United States Postal Service 
(202) 266-3009 
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UNITED STATES 
POSTAL SERVICE 



VIA CERTIFIED MAIL - RETURN RECEIPT REQUESTED 

January 10, 2011 

Mr. Zachary W. Norton, Esq. 

Staff Counsel, Enforcement Division 

Fair Political Practices Commission, State of California 

428 J Street, Suite 620 

Sacramento, CA 95814-2329 

Re: Freedom of Information Act Appeal 11-019 

Dear Mr. Norton: 

This responds to your letter dated November 23, 2010, which was received in our office 
on December 10, 2010, in which you appeal the response to your request under the 
Freedom of Information Act (FOIA), 5 U.S.C. § 552. 

I. Background 

By correspondence dated July 7, 2010, you requested a copy of records that shows how 
many pieces were delivered for Permit Number 2058 "on or about October 9th, 10th, 
and 22nd 2008." By letter dated November 2, 2010, Mailing Requirements provided you 
a copy of two PS Forms 3602 for Permit Number 2058 that were redacted pursuant to 
FOIA Exemptions 3, in conjunction with 39 U.S.C. § 410(c)(2), and 4. Also, that office 
advised that the Postal Service "does not generally track deliveries of mail of this nature, 
but does track the amount of mail that it receives." By letter dated November 23, 2010, 
you appealed the redactions for (1) the number of pieces mailed, (2) mailing costs, and 
(3) the mailing dates. You stated that the exemptions are inapplicable because the 
"mailings were not sent out by a business entity or other commercial enterprise" and 
"they were mailed in connection with an election campaign that is now over." 

After review, we are upholding the initial decision for the reasons set forth below. 

II. Analysis 

The FOIA generally requires government agencies to disclose records within their 
possession. However, the FOIA contains several exemptions that permit agencies to 
withhold certain records. See 5 U.S.C. § 552(b)(1)-(9). 

The commercial information contained on PS Form 3602, Postal Service Statement of 
Mailing/3607 Weighing and Dispatch Certificate, was properly withheld pursuant to 
Exemption 3, in conjunction with 39 U.S.C. § 410(c)(2), and Exemption 4, on the 
grounds that such information is proprietary in nature and it would not be good business 
practice to disclose it. For instance, PS Form 3602 contains proprietary information 
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Postal Serv. . No. 05-CV-294-DRH, 2006 WL 1876682, at *7-8 (S.D. III. July 5, 2006), 
modified . 2007 WL 31 19803 (S.D. III. Oct. 24, 2007) (information in USPS mailing 
permits for a private marketing firm would reveal the firm's clients, mailing agents, and 
charges by the USPS); Airline Pilots Ass'n Int'l v. U.S. Postal Serv. . Civil Action No. 03- 
2384, 2004 WL 5050900 (D.D.C. June 24, 2004) (information in delivery agreements 
between USPS and FedEx including pricing and rates). 

To determine the scope of "good business practice," one looks to the commercial world, 
management techniques, and business law, as well as the standards of practice 
adhered to by large corporations. Nat'l Western Life Ins. Co. v. United States . 512 F. 
Supp. 454, 459 (N.D. Tex. 1980). The Postal Service may withhold information of a 
commercial nature if large businesses would do the same. Wickwire Gavin v. U.S. 
Postal Serv. , 356 F.3d 588 (4th Cir. 2004). In Wickwire Gavin , an unsuccessful bidder 
for a contract requested a copy of the awarded contract and other documents. A copy 
of the contract and other documents were provided, but thirteen pages of spreadsheets 
detailing quantity and pricing information were withheld. The court ruled that the Postal 
Service properly relied on FOIA Exemption 3 in withholding the spreadsheets and 
rejected the requester's argument that the Postal Service should have to show that it 
might suffer some competitive harm if the information became public. Id. at 594-95. 
Rather, the court said that competitive harm may be one of many considerations 
embedded within the good business practice exception itself. Id. at 595. 

Similar to this case, the court in Reid v. U.S. Postal Service reviewed whether certain 
information should be withheld or redacted from requested postage statements. The 
U.S. District Court in the Southern District Court of Illinois had ordered the Postal 
Service to provide a redacted postage statement, specifically PS Form 3602. Reid , 
2007 WL 31 19803, at *1 . The court ordered the Postal Service to disclose the following 
information: 



(1 ) The name, address and telephone number for the holder of the permit; 

(2) "Post Office of Mailing" and "Permit #" subsections; 

(3) The signature, printed name and telephone number subsections of Section 
4, but only if it clearly indicated the section was completed by the holder of the 
permit, and not by one of its agent; and 

(4) The "Verifying Employee's Signature" and "Print Verifying Employee's 
Name" subsections. Id. 

However, the court in Reid did hold that some information contained in the postage 
statement is proprietary to the Postal Service and its customers and thus it would not be 
a good business practice to release it, and should be protected pursuant to Exemption 
3, in conjunction with 39 U.S.C. 410(c)(2). 2 For instance, the court concluded that the 
type of mail (i.e. letters, flats, or parcels), mailing date, weight of a single piece, the total 



The court in Reid declined to reach the issue of whether Exemption 4 also applies because the court 
held that the U.S. Postal Service properly withheld information pursuant to the plaintiff's FOIA request 
under Exemption 3. 2006 WL 1876682 at *9. 
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takes the position that postage statements are submitted "on a voluntary basis" for the 
purpose of Exemption 4. 

Information may be considered exempt from disclosure if it is information that is not 
customarily released to the public. Critical Mass . 975 F.2d at 879; Ctr. for Auto Safety 
244 F.3d at 147-48; Airline Pilots Ass'n. Int l . 2004 WL 5050900 at *5. Exemption 4 
categorically protects proprietary information contained in postage statements from 
disclosure since the information is not customarily released to the public. See Judicial 
Watch v. U.S. Dept. of Energy . 310 F.Supp.2d 271, 308 (D.D.C. 2004) (remarking that 
the submitter "has indicated that [the requested documents] are not customarily 
disclosed to the public"); Cortez III Serv. Corp. v. NASA . 921 F. Supp. 8, 13 (D.D.C. 
1996) (noting that the submitter's "unrefuted sworn affidavits attest to the fact that G & A 
rate ceilings are the type of information that is not regularly disclosed to the public"). 
Thus, Exemption 4 protects portions of PS Form 3602 from disclosure. 

III. Conclusion 

This is the final decision of the Postal Service on your right of access pursuant to the 
FOIA to these records. You may obtain judicial review of this decision by bringing suit 
for that purpose in the United States District Court for the district in which you reside or 
have your principal place of business, the district in which the records are located, or in 
the District of Columbia. 

As an alternative to litigation, you may wish to utilize the services of the Office of 
Government Information Services (OGIS), National Archives and Records 
Administration. OGIS was created to offer mediation services to resolve disputes 
between FOIA requesters and Federal agencies as a non-exclusive alternative to 
litigation. Using OGIS services does not affect your right to pursue litigation. You may 
contact OGIS in any of the following ways: 

Office of Government Information Services 
National Archives and Records Administration 
Room 2510 
8601 Adelphi Road 
College Park, MD 20740-6001 
E-mail: ogis@nara.gov 
Telephone: 301-837-1996; 
Facsimile: 301-837-0348; 
Toll-free: 1-877-684-6448 

For the General Counsel, 



Christopher T. Klepac 
Chief Counsel 

FOIA/Privacy and Government Relations 



cc: Mr. Enriquez 
Ms. Eyre 



